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THE COMPTROLLER QENERAL 
O F  T H E  U N I T E D  STATES 
W A S H I N G T O N ,  O . C .  2 0 5 4 8  

DECISION 

DATE: A p r i l  15, 1983 FILE: B-208708 

MATTER OF: Norman M i k a l a c  

DIGEST: To s e t t l e  lease  w h i c h  d i d  n o t  c o n t a i n  
t e r m i n a t i o n  c l a u s e ,  t r a n s f e r r e d  e m p l o y e e  
p a i d  r e n t  f o r  u n e x p i r e d  4-1/2 month term o f  
l ease .  Employee  is  e n t i t l e d  t o  f u l l  amount  
of lease s e t t l e m e n t  e x p e n s e s  pa id  i n  a v o i d -  
a n c e  o f  p o t e n t i a l l y  g r e a t e r  l i a b i l i t y .  
R e i m b u r s e m e n t  i s  n o t  d i m i n i s h e d  by a g e n c y ' s  
f i n d i n g  t h a t  i t  is c u s t o m a r y  f o r  l a n d l o r d  t o  
r e f u n d  r e n t  when h e  h a s  r e l e t  p r e m i s e s  

b u r s e m e n t  i s  g o v e r n e d  by  terms o f  lease a n d  
n o t  wha t  is  c u s t o m a r y  i n  l o c a l i t y .  

. d u r i n g  u n e x p i r e d  term of lease s i n c e  reim- 

By l e t t e r  of J u l y  2 1 ,  1 9 8 2 ,  a n  a u t h o r i z e d  c e r t i f y -  
i n g  o f f i c e r  w i t h  t h e  D e f e n s e  L o g i s t i c s  Agency requested 
a n  a d v a n c e  d e c i s i o n  o n  t h e  reclaim of Mr. Norman Mikalac 
f o r  a m o n t h ' s  r e n t  p a i d  i n  c o n n e c t i o n  w i t h  t h e  s e t t l e -  
men t  o f  a n  u n e x p i r e d  l e a s e .  The r e q u e s t  was f o r w a r d e d  
t h r o u g h  t h e  P e r  D i e m ,  T r a v e l  a n d  T r a n s p o r t a t i o n  A l l o w -  
a n c e  C o m m i t t e e  a n d  a s s i g n e d  PDTATAC C G n t r o l  N o .  82-20. 
The  e m p l o y e e ' s  p a y m e n t  o f  r e n t  f o r  t h e  4-1 /2  month  
p e r i o d  of t h e  u n e x p i r e d  l ease  term was i n  s e t t l e i n e n t  of 
a p o t e n t i a l l y  g r e a t e r  l i a b i l i t y  u n d e r  t h e  terms o f  t h a t  
d o c u m e n t .  F o r  t h i s  r e a s o n  a n d  because n e i t h e r  s t a t e  l a w  
n o r  t h e  terms o f  t h e  l e a s e  o b l i g a t e d  t h e  l a n d l o r d  t o  
r e l e t  t h e  premises a n d  h o l d  a n y  r e n t  r e c e i v e d  fo r  t h e  
a c c o u n t  of t h e  f o r m e r  t e n a n t ,  t h e  e m p l o y e e  is  e n t i t l e d  
t o  t h e  f u l l  amount  of t h e  set t lement ,  n o t w i t h s t a n 6 i n g  
t h e  f a c t  t h a t  t h e  f o r m e r  l a n d l o r d  r e l e t  t h e  p r e m i s e s  for  
t h e  l a s t  month  o f  t h e  l e a s e  term. 

By T r a v e l  O r d e r  N o .  TGB 81-C-0831, d a t e d  J u l y  1 6 ,  
1981 ,  Mr. M i k a l a c  was t r a n s f e r r e d  f rom P h i l a d e l p h i a ,  
P e n n s y l v a n i a ,  t o  a p o s i t i o n  w i t h  t h e  D e f e n s e  L o g i s t i c s  
Agency i n  Bal t imore ,  M a r y l a n d .  A t  t h e  time h e  was 
n o t i f i e d  o f  h i s  t r a n s f e r  Plr. Mikalac was r e s i d i n g  i n  a 
h o u s e  h e  had  r e n t e d  u n d e r  a 1 - y e a r  l ease  w h i c h  e x p i r e d  
December 3 1 ,  1981 .  T h e  l e a s e  c o n t a i n e d  n o  t e r m i n a t i o n  
c l a u s e  a n d  d i d  not p e r m i t  s u b l e t t i n g  w i t h o u t  a p p r o v a l  
by  t h e  l a n d l o r d .  
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The record indicates that when Mr. Mikalac was 
notified of his transfer, he contacted his landlord and 
offered to settle his liability under the lease by pay- 
ing rent through the end of October 1981. On July 22, 
1981, he received a letter from the owner's attorney 
advising that he was obligated under the terms of the 
lease to pay the full monthly rental amount for the 
unexpired period of the lease through December 1981. 
That letter stated in part: 

"Your failure to completely satisfy 
my client with regard to your full ob- 
ligation under the terms of above lease 
and the expenditures detailed below will 
ensure that the following actions are 
taken: ( 1 )  The pursuit by my client of 
all available legal remedies to which he 
is entitled; (2) The confiscation by my 
client of the $500 security deposit held 
under the above lease; ( 3 )  An unsatis- 
factory reference by my client to your 
prospective landlord." 

Attached to the letter was an itemized list of expenses 
the lessor would incur as a result of the termination 
totaling $2,251.50. Mr. Mikalac ultimately agreed to 
pay the rent for the remainder of his lease (4-1/2 
months). His security deposit of $500 was returned and 
the lessor did not pursue his claim for additional 
damages. 

When Mr. Mikalac filed his voucher on September 28, 
1981, he claimed $1,798 for the cost of terminating his 
lease. The agency disallowed $395, an amount equal to 
the final month's rent, upon learning that the landlord 
had relet the house in December 1981. Based on its 
determination that a tenant would ordinarily be entitled 
to a return of forfeited rent where the landlord relet 
the premises during the unexpired term of the lease, the 
agency found that the $395 amount in question was not a 
customary or reasonable expense of settlement. Although 
Mr. Mikalac was advised to recover the $395 from his 
former landlord, the landlord's attorney has informed 
the agency that the parties' agreement constituted a 
complete settlement of their obligations under the lease 
and that the employee is not entitled to return of the 
1-month's rent in issue. 
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The c r i t e r i a  t o  be  a p p l i e d  t o  d e t e r m i n e  w h e t h e r  
M r .  M i k a l a c  is e n t i t l e d  t o  r e i m b u r s e m e n t  f o r  t h e  f u l l  
amount o f  t h e  expenses i n c u r r e d  i n  s e t t l i n g  h i s  unex- 
p i r e d  lease are  s e t  f o r t h  i n  p a r a g r a p h  C 1 4 0 0 3  of Volume 
11, J o i n t  T r a v e l  R e g u l a t i o n s  ( J T R ) ,  which  p r o v i d e s :  

"Expenses  i n c u r r e d  f o r  s e t t l i n g  a n  unex- 
p i r e d  lease ( i n c l u d i n g  month-to-month 
r e n t a l )  on  r e s i d e n c e  q u a r t e r s  o c c u p i e d  by 
t h e  employee  a t  t h e  o l d  d u t y  s t a t i o n  may 
i n c l u d e  b r o k e r ' s  fees f o r  o b t a i n i n g  a 
s u b l e a s e  or c h a r g e s  f o r  a d v e r t i s i n g  a n  
u n e x p i r e d  lease.  Such e x p e n s e s  a re  reim- 
b u r s a b l e  when: 

1.  appl icable  laws or  t h e  terms o f  t h e  
lease p r o v i d e  f o r  payment o f  se t t le-  
ment  e x p e n s e s ,  

"2. s u c h  e x p e n s e s  c a n n o t  be  a v o i d e d  by  
s u b l e a s i n g  or o t h e r  a r r a n g e m e n t ,  

" 3 .  t h e  employee  h a s  n o t  c o n t r i b u t e d  t o  
t h e  e x p e n s e  by f a i l i n g . t o  g i v e  ap- 
p ropr i a t e  lease t e r m i n a t i o n  n o t i c e  
promptly a f t e r  h e  h a s  d e f i n i t e  
knowledge of t h e  p r o p o s e d  t r a n s f e r ,  

a4. t h e  b r o k e r ' s  f e e s  or a d v e r t i s i n g  
c h a r g e s  a re  n o t  i n  e x c e s s  o f  t h o s e  
c u s t o m a r i l y  c h a r g e d  f o r  comparable 
s e r v i c e s  i n  t h a t  l o c a l i t y .  

" I t e m i z a t i o n  o f  t h e s e  e x p e n s e s  is  
r e q u i r e d ,  t h e  t o t a l  amount of which  w i l l  
be e n t e r e d  i n  t h e  t r a v e l  v o u c h e r .  The 
v o u c h e r  may be s u b m i t t e d  s e p a r a t e l y  o r  
w i t h  a claim t h a t  is  t o  be made f o r  ex-  
p e n s e s  i n c i d e n t  t o  t h e  p u r c h a s e  of a 
d w e l l i n g .  Each i t e m  m u s t  b e  s u p p o r t e d  
by d o c u m e n t a t i o n  showing t h a t  t h e  e x p e n s e  
was, i n  f a c t ,  i n c u r r e d  and  p a i d  by t h e  
employee .  '' 

M r .  M i k a l a c ' s  lease d i d  n o t  c o n t a i n  a s p e c i f i c  pro- 
v i s i o n  for  payment  o f  l i q u i d a t e d  damages  i n  t h e  e v e n t  
of e a r l y  t e r m i n a t i o n .  W e  h a v e  h e l d ,  however ,  t h a t  t h e  
f i r s t  c o n d i t i o n  f o r  r e i m b u r s e m e n t  ( c o n t a i n e d  i n  item 1 )  
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is n o t  t o  be i n t e r p r e t e d  as  r e q u i r i n g  s u c h  a p r o v i s i o n  
and i n  t h e  a b s e n c e  of s u c h  p r o v i s i o n ,  h a v e  a l lowed  reim- 
bursement  where t h e  employee  e n t e r e d  i n t o  a r e a s o n a b l e  
s e t t l e m e n t  o f  h i s  o b l i g a t i o n s  unde r  t h e  terms o f  t h a t  
lease. Matter o f  J a s o n ,  8-186035, November 2 ,  1976. 
S i m i l a r l y ,  since t h e  lease d i d  n o t  c o n t a i n  a n o t i c e  
p r o v i s i o n ,  i t e m  3 is n o t  i n  issue and Mr. Mika lac  h a s  
n o t  c l a i m e d  b r o k e r a g e  or a d v e r t i s i n g  e x p e n s e s  which are  
t h e  sub jec t  o f  item 4 .  Wi th  r e g a r d  t o  item 2 ,  t h e  terms 
of t h e  lease s p e c i f i c a l l y  p r o h i b i t e d  s u b l e t t i n g .  Under 
P e n n s y l v a n i a  law a l a n d l o r d  h a s  no c lear  d u t y  t o  m i t i -  
g a t e  damages when t h e r e  h a s  been  a p r e m a t u r e  t e rmina -  
t i o n  o f  a lease.  Ralph  v .  D e i l e y ,  141 A. 640 ( 1 9 2 8 ) ;  
21 A.L.R.3d 534 ( 1 9 6 8 ) ;  Cusamano v .  Anthony M. D i L u c i a ,  
- I n c . ,  4 2 1  A.2d 1120,  1 1 2 5  n.9 ( 1 9 8 0 ) .  

Under t h e  terms o f  M r .  M i k a l a c ' s  lease,  t h e  l and-  
l o r d  had t h e  o p t i o n  o f  i n s i s t i n g  upon r e n t  f o r  t h e  
u n e x p i r e d  b a l a n c e  o f  t h e  term o f  t h e  l e a s e ,  t o g e t h e r  
w i t h  o t h e r  costs and  e x p e n s e s ,  upon t h e  t e n a n t ' s  f a i l u r e  
to  pay r e n t  or  upon h i s  abandonment o f  t h e  p r e m i s e s .  
L i k e  P e n n s y l v a n i a  law,  t h e  Lease imposed no c lear  d u t y  
upon t h e  l a n d l o r d  t o  r e l e t  t h e  p r e m i s e s  i n  a n  e f f o r t  t o  
r e d u c e  t h e  fo rmer  t e n a n t ' s  l i a b i l i t y .  I n  t h i s  case,  t h e  
r e c o r d  i n d i c a t e s  t h a t  M r .  M i k a l a c  o f f e r e d  t o  s e t t l e  h i s  
o u t s t a n d i n g  l i a b i l i t y  by payment o f  r e n t  t h r o u g h  Oc tobe r  
1981. H i s  o f f e r  was summar i ly  r e j e c t e d ,  and he  was ad- 
v i s e d  t h a t  h i s  l a n d l o r d  w o u l d  s e t t l e  f o r  n o  l e s s  t h a n  
payment o f  r e n t  f o r  t h e  u n e x p i r e d  term o f  t h e  l e a s e  and 
t h a t  h e  f a c e d  even  g r e a t e r  l i a b i l i t y  s h o u l d  h e  be  
u n w i l l i n g  t o  meet t h o s e  terms. 

S i n c e  M r .  M i k a l a c  a t t e m p t e d  to  r e d u c e  h i s  l i a b i l i t y  
and s i n c e  t h e  payment i s  n o  more t h a n  is r e q u i r e d  by t h e  
terms o f  t h e  lease i n  t h e  e v e n t  of t h e  t e n a n t ' s  prema- 

. t u r e  t e r m i n a t i o n ,  M r .  M i k a l a c  is e n t i t l e d  to  r e imburse -  
ment f o r  t h e  $1,798 amount he  had c l a i m e d  a s  a l e a s e  
se t t lement  expense .  Under  t h e  r e g u l a t i o n s ,  h i s  e n t i t l e -  
ment is n o t  d i m i n i s h e d  by t h e  f a c t  t h a t  i t  may n o t  be 
cus tomary  f o r  t h e  l a n d l o r d  t o  i n s i s t  upon o r  r e t a i n  r e n t  
f o r  t h e  u n e x p i r e d  term o f  t h e  l ea se  where h e  h a s  suc- 
c e s s f u l l y  r e l e t  t h e  premises b e f o r e  t h e  end o f  t h a t  
term. Reimbursement  f o r  lease s e t t l e m e n t  e x p e n s e s  is  
gove rned  by t h e  a c t u a l  terms o f  t h e  l e a s e  and t h e  
r equ i r emen t  t h a t  t h e  employee  make a r e a s o n a b l e  e f f o r t  
to  s e t t l e  h i s  o b l i g a t i o n  t h e r e u n d e r .  Under t h e  
r e g u l a t i o n s  o n l y  b r o k e r ' s  f e e s  and a d v e r t i s i n g  c h a r g e s  
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for the purpose of settling a lease are.limited to 
those customarily charged in the locality. 

I 

</ Comptroller General f l  of the United States 
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