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S p e c i a l  Agents  o f  t h e  FBI  who have been 
d e s i g n a t e d  Key F e d e r a l  Employees and are 
members o f  t h e  S tandby Reserve are 
e n t i t l e d  to  m i l i t a r y  l e a v e  under  5 U.S.C. 
S 6 3 2 3 ( a )  when t h e y  are o n  a c t i v e  d u t y  f o r  
t r a i n i n g .  The  employees may n o t  u s e  or be 
charged  a n n u a l  l e a v e  f o r  such  d u t y  u n l e s s  
t h e  p e r i o d  o f  a c t i v e  d u t y  f o r  t r a i n i n g  
exceeds  t h e  m i l i t a r y  l e a v e  a v a i l a b l e  to 
t h e  employee. 

L. Clyde Groover ,  Jr., A s s i s t a n t  Director, 
A d m i n i s t r a t i v e  S e r v i c e s  D i v i s i o n ,  F e d e r a l  Bureau of 
I n v e s t i g a t i o n  ( F B I ) ,  h a s  r e q u e s t e d  o u r  o p i n i o n  a s  t o  w h e t h e r  
t h e  FBI can a u t h o r i z e  i t s  S p e c i a l  Agents  t o  p a r t i c i p a t e  i n  
e l e c t i v e  S tandby Reserve  t r a i n i n g ,  w h i l e  deny ing  t h e  u s e  
o f  m i l i t a r y  l e a v e .  F o r  t h e  reasons d i s c u s s e d  below, t h e  
employees i n v o l v e d  are  e n t i t l e d  t o  m i l i t a r y  l e a v e  f o r  t h e  
t i m e  s p e n t  w h i l e  on e l e c t i v e  a c t i v e  d u t y  f o r  t r a i n i n g  i n  
acco rdance  w i t h  5 U.S.C. S 6 3 2 3 ( a ) .  A l s o ,  F B I  S p e c i a l  
Agents may n o t  be  p e r m i t t e d  t o  u s e  annua l  l e a v e ,  i f  t h e y  are 
e n t i t l e d  t o  u s e  m i l i t a r y  l e a v e ,  s u b j e c t  t o  t h e  l i m i t a t i o n s  
d i s c u s s e d  below. 

BACKGROUND 

The FBI  c u r r e n t l y  p r o h i b i t s  t h e  p a r t i c i p a t i o n  o f  i ts 
S p e c i a l  Agents  i n  t h e  Ready Reserve  i n  acco rdance  w i t h  
Department o f  Defense D i r e c t i v e  1200 .7 ,  November 28,  1978. 
A l l  F B I  S p e c i a l  Agent p e r s o n n e l  have been d e s i g n a t e d  as  Key 
F e d e r a l  Employees, and,  t h e r e f o r e ,  axe  p r o h i b i t e d  from be ing  . members o f  t h e  Ready Reserve .  

S p e c i a l  Agents ,  a s  Key Federal Employees may / 

p a r t i c i p a t e  i n  t h e  S tandby Reserve  t o  m a i n t a i n  t h e i r  e q u i t y  
i n  t h e  Reserve  sys tem.  The Standby Reserve  is composed of 
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an  A c t i v e  S t a t u s  L i s t  and a n  I n a c t i v e  S t a t u s  L i s t .  U n i t s  
and members of t h e  S tandby Reserve  may be ordered to a c t i v e  
d u t y  o n l y  i n  times o f  n a t i o n a l  emergency declared by 
Congress  or when otherwise a u t h o r i z e d  by l a w .  
SS 672 and 6 7 4 .  
R e s e r v i s t s  o n  t h e  A c t i v e  S t a t u s  L i s t  c an  be ordered to  
a c t i v e  d u t y  o n l y  when t h e r e  a re  i n s u f f i c i e n t  Ready Reserve  
u n i t s  or i n d i v i d u a l s  a v a i l a b l e .  

10 U . S . C .  
These  p r o v i s i o n s  also p r o v i d e  t h a t  Standby 

Members of t h e  Ready Reserve are r e q u i r e d  to  
par t ic ipa te  i n  t r a i n i n g  a c t i v i t i e s  i n  acco rdance  w i t h  
10 U . S . C .  S 270 and Department o f  Defense D i r e c t i v e  1215.5, 
May 25,  1979. 
t r a i n i n g  r e q u i r e m e n t s ,  b u t  may e lec t  t o  p a r t i c i p a t e  i n  
unpaid Rese rve  t r a i n i n g  for r e t i r e m e n t  p u r p o s e s  o n l y  i n  
acco rdance  w i t h  Department of Defense  D i r e c t i v e  1215.6,  
J a n u a r y  3 1 ,  1974, which p r o v i d e s  i n  p a r a g r a p h  V . B . C . 2  t h a t :  

Members o f  t h e  S tandby Rese rve  have no such  

'C. 2 .  Standby Rese rve  

"a. A c t i v e  S t a t u s  L i s t .  The f o l l o w i n g  
members of t h e  S tandby Reserve  

. A c t i v e  S t a t u s  L i s t  may p a r t i c i p a t e  
v o l u n t a r i l y  i n  r e s e r v e  t r a i n i n g  f o r  
retirement p o i n t s  o n l y :  

s' 

* * * * * 
' ( 4 )  Members of Congress  and Federal  

employees,  t r a n s f e r r e d  from t h e  
Ready t o  t h e  S tandby Reserve  as 
key p e r s o n n e l ,  may v o l u n t e e r  f o r  
ass ignment  t o  t h e  S tandby Rese rve  
A c t i v e  S t a t u s  L i s t  f o r  t h e  p e r i o d  
t h e y  remain d e s i g n a t e d  as  key 
p e r s o n n e l .  I n d i v i d u a l s  who desire 
to  be t r a n s f e r r e d  w i l l  a p p l y  
d i r e c t l y  t o  t h e  A r m e d  Force con- 
c e r n e d ,  e x c e p t  for  members and 
employees o f  t h e  L e g i s l a t i v e  and 
J u d i c i a l  B r a n c h e s  of t h e  Federal  
Government who w i l l  a p p l y  to  t h e  
A r m e d  Force concerned  th rough  t h e  
O f f i c e  of t h e  A s s i s t a n t  S e c r e t a r y  
o f  Defense (Manpower and Rese rve  
A f f a i r s ) .  * * *"  

i 
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T h i s  is s u p p o r t e d  by C h a p t e r  2, S e c t i o n  A, p a r a g r a p h  
8 0 2 0 1 ( b )  of t h e  Depar tment  o f  Defense ,  M i l i t a r y  Pay and 
Al lowances  Manual which p r o v i d e s  t h a t  a member o f  a Rese rve  
Component may, w i t h  h i s  c o n s e n t ,  be o r d e r e d  to  a c t i v e  d u t y  
w i t h o u t  pay.  

A S t a n d b y  R e s e r v e  member o n  t h e  A c t i v e  S t a t u s  L i s t  who 
v o l u n t e e r s  f o r  t r a i n i n g ,  p a r t i c i p a t e s  i n  t h e  same t r a i n i n g  
as do members o f  t h e  Ready R e s e r v e  who are  r e q u i r e d  t o  do 
so. T h a t  t r a i n i n g  c o n s i s t s  of 48 s c h e d u l e d  d r i l l s  o r  
t r a i n i n g  per iods and  n o t  less t h a n  1 4  d a y s  o f  ac t ive  d u t y  
f o r  t r a i n i n g  each y e a r .  10 U.S.C. S 270 ( 1 9 7 6 ) .  

The FBI h a s  r e c e i v e d  i n q u i r i e s  f rom Special Agen t s  
a s k i n g  w h e t h e r  t h e y  migh t  u s e  a n n u a l  l e a v e  f o r  e l e c t i v e  
S t a n d b y  Reserve t r a i n i n g .  The issue i s  w h e t h e r  t h e  FBI may 
a u t h o r i z e  Special  Agent p a r t i c i F a t i o n  i n  e l e c t i v e  t r a i n i n g  
for  t h e  S t a n d b y  R e s e r v e  w h i l e  d e n y i n g  t h e  u s e  o f  m i l i t a r y  
l e a v e .  The F B I  d o e s  n o t  d e s i r e  t o  a u t h o r i z e  s u c h  e l e c t i v e  
r e s e r v e  t r a i n i n g  f o r  its Spec ia l  Agents  i f  it mus t  g r a n t  
m i l i t a r y  l e a v e  f o r  t h a t  p u r p o s e .  

ANALYSIS 

M i l i t a r y  l e a v e  f o r  c i v i l i a n  employees  o f  t h e  F e d e r a l  
Government is a u t h o r i z e d  by 5 U.S.C. S 6323 (SupQ. IV 19801, 
which p r o v i d e s  i n  part:  

" ( a )  * * * a n  employee  * * * is e n t i t l e d  
t o  l e a v e  w i t h o u t  loss i n  p a y ,  t i m e ,  o r  per- 
formance  or e f f i c i e n c y  r a t i n g  f o r  a c t i v e  d u t y  
or e n g a g i n g  i n  f i e l d  o r  coast d e f e n s e  t r a i n -  
i n g  u n d e r  s e c t i o n s  502-505 of t i t l e  32 as a 
R e s e r v e  o f  t h e  armed f o r c e s  o r  member o f  t h e  
N a t i o n a l  Guard.  * * * "  

o n l y  
Hence, a n  employee  is e n t i t l e d  t o  m i l i t a r y  l e a v e  
i f  h e  is o n  a c t i v e  d u t y  f o r  t r a i n i n g  as  a membe'r o f  

a Reserve Component o r  i f  he  is engaged  i n  f i e l d  o r  coast 
d e f e n s e  t r a i n i n g  a s  a member of t h e  N a t i o n a l  G u a r d .  N o  
d i s t i n c t i o n  is drawn i n  t h i s  s e c t i o n  be tween v o l u n t a r y  and  
r e q u i r e d  a c t i v e  d u t y  f o r  t r a i n i n g .  Thus,  i f  a n  employee 
p a r t i c i p a t e s  i n  a c t i v e  d u t y  f o r  t r a i n i n g ,  t h e  r e q u i r e m e n t s  
of s e c t i o n  6 3 2 3 ( a )  are met, and t h e  employee is e n t i t l e d  
to  m i l i t a r y  l e a v e .  E f f e c t i v e  O c t o b e r  1 ,  1980,  s u c h  l e a v e  
accrues a t  t h e  r a t e  of 15 d a y s  per f i s c a l  y e a r ,  and  
a c c u m u l a t e s  for  u s e  i n  f u t u r e  y e a r s  n o t  to  e x c e e d  30 d a y s  
d u r i n g  a f i s c a l  y e a r .  P u b l i c  Law 96-431, October 1 0 ,  1980, 
94 S t a t  1850. However, p a r t i c i p a t i o n  i n  weekend d r i l l s  is 
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n o t  c o n s i d e r e d  a c t i v e  d u t y  f o r  t r a i n i n g  a n d  e m p l o y e e s  
p a r t i c i p a t i n g  i n  t h o s e  d r i l l s  are  n o t  e l i g i b l e  for  m i l i t a r y  
leave. Robert V o i g t ,  B-202564, J u l y  31, 1981,  a n d  
P e t e  L e w i s ,  J r . ,  3-188145, November 15, 1977. 

W e  h a v e  h e l d  t h a t  a n  employee who is  e l i g i b l e  fo r  
m i l i t a r y  l e a v e  i n  a i d  o f  l a w  e n f o r c e m e n t  u n d e r  wha t  is now 
5 U.S.C. S 6 3 2 3 ( b )  may n o t  e lect  t o  u s e ,  n o r  may h e  volun-  
t a r i l y  be c h a r g e d  w i t h  a n n u a l  l e a v e ,  u n t i l  h i s  m i l i t a r y  
l e a v e  is e x h a u s t e d .  49 Comp. Gen. 233 ( 1 9 6 9 ) .  W e  h a v e  also 
h e l d  t h a t  a n  a g e n c y  h a s  t h e  d i s c r e t i o n  t o  d e t e r m i n e  when 
m i l i t a r y  l e a v e  s h o u l d  b e  g r a n t e d  i f  t h e  p e r i o d  o f  a c t i v e  
m i l i t a r y  d u t y  is more t h a n  t h e  15 d a y s  t h e n  allowed f o r  
m i l i t a r y  l e a v e .  41 Comp. Gen. 320 ,  328 ( 1 9 6 1 ) .  I n  t h a t  
case w e  s t a t e d  t h a t  o r d i n a r i l y  a n  a g e n c y  s h o u l d  c h a r g e  t h e  
f irst  1 5  d a y s  o f  a c t i v e  d u t y  to m i l i t a r y  l e a v e .  

CONCLUSION 

I n  d e c i d i n g  w h e t h e r  t h e  FBI may c h a r g e  a n n u a l  leave 
i n s t e a d  o f  m i l i t a r y  l e a v e  here, w e  c o n c l u d e  t h a t  t h e  FBI 
m u s t  g r a n t  m i l i t a r y  l e a v e  to  t h e  e x t e n t  t h a t  i t  is avai la -  
ble.  The FBI may n o t  c h a r g e ,  n o r  allow a n  employee  t o  u s e ,  
a n n u a l  l e a v e  f o r  p e r i o d s  i n  w h i c h  h e  is  e n t i t l e d  t o  m i l i t a r y  
l e a v e  . 

A c c o r d i n g l y ,  Spec ia l  A g e n t s  o f  t h e  FBI who ;;e on 
t h e  A c t i v e  S t a t u s  L i s t  of t h e  S t a n d b y  Reserve are  e n t i t l e d  
t o  m i l i t a r y  l e a v e  i f  t h e y  v o l u n t e e r  for and  p a r t i c i p a t e  i n  
active d u t y  f o r  t r a i n i n g .  Annual  l e a v e  may be u s e d  by t h e s e  
employees  e n t i t l e d  t o  m i l i t a r y  l e a v e  o n l y  i f  t hey  are c a l l e d  
u p  for  ac t ive  d u t y  f o r  t r a i n i n g  f o r  a period i n  e x c e s s  o f  
t h e  m i l i t a r y  l e a v e  a v a i l a b l e .  

I n  h o l d i n g  t h a t  Special  Agen t s  of t h e  FBI m u s t  be 
g r a n t e d  m i l i t a r y  l e a v e  i f  t h z y  v o l u n t e e r  f o r  and  par t ic ipa te  
i n  a c t i v e  d u t y  f o r  t r a i n i n g ,  w e  d o  n o t  r e a c h  t h e  i s s u e  o f  
w h e t h e r  t h e y  s h o u l d  b e  a u t h o r i z e d  t o  t r a n s f e r  f rom t h e  
I n a c t i v e  S t a t u s  L i s t  t o  t h e  A c t i v e  S t a t u s  L i s t  w i t h i n  t h e  
S t a n d b y  R e s e r v e s  so as  to  be e l i g i b l e  t o  p a r t i c i p a t e  i n  s u c h  
t r a i n i n g .  T h i s  q u e s t i o n  s h o u l d  b e  c o n s i d e r e d  and  d e c i d e d  
by t h e  F B I  and  t h e  s e r v i c e s  i n v o l v e d  u n d e r  DOD Directive 
1215.6. a 

d- 

A c t i n g  Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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