
THE COMPTROLLER OENERAL 
DECISION O F  T H E  U N I T E D  S T A T E 8  

W A S H I N G T O N ,  D . C .  2 0 5 4 6  

FILE: B-208473 DATE: October 20, 1982 

MATTER OF: N i l t o n  S. M i n t z  - A c t u a l  S u b s i s t e n c e  

DIGEST: Employee was a u t h o r i z e d  temporary 
d u t y  t r a v e l  and a c t u a l  s u b s i s t e n c e  
e x p e n s e s  o f  $75 per d a y  t o  a t t e n d  
a c o n f e r e n c e .  Due t o  h i g h  l o d g i n g  
costs ,  employee  w a s  a l l e g e d l y  ad-  
v i s e d  by a g e n c y  o f f i c i a l s  t h a t  h e  
c o u l d  be r e i m b u r s e d  a c t u a l  sub-  
s i s t e n c e  e x p e n s e s  e x c e e d i n g  t h e  
maximum s t a t u t o r y  amount  of $75, 
i f  h e  o b t a i n e d  a w a i v e r  o f  t h e  
s t a t u t o r y  l i m i t a t i o n .  5 U.S.C. 
S 5 7 0 2 ( c )  (Supp.  I V  1 9 8 0 ) .  
Employee ' s  c la im f o r  s u b s i s t e n c e  
e x p e n s e s  i n  e x c e s s  o f  $75  per d a y  
is  d e n i e d  s i n c e  t h e  s t a t u t o r y  
maxinun may n o t  be wa ived  or modi- 
f i e d .  F u r t h e r m o r e ,  t h e  Government 
may n o t  b e  bound by t h e  e r r o n e o u s  
ac t s  o r  a d v i c e  of i t s  employees. 

Expenses  

M r .  V. Joseph S t a r t a r i ,  a n  a u t h o r i z e d  c e r t i f y i n g  
o f f i c i a l  o f  t h e  Depar tmen t  o f  Ene rgy ,  r e q u e s t s  a n  
a d v a n c e  d e c i s i o n  on  t h e  reclaim v o u c h e r  o f  
M r .  H i l t o n  S. M i n t z ,  a n  employee  of t h e  Depar tmen t  o f  
Ene rgy ,  f o r  a c t u a l  s u b s i s t e n c e  e x p e n s e s  e x c e e d i n g  t h e  
maximum amount  s t a t e d  i n  5 U.S.C. S 5 7 0 2 ( c )  (Supp.  I V  
1980). We h o l d  t h a t  t h e  employee may n o t  b e  pa id  t h e  
reclaimed amount  s i n c e  t h e  maximum ra te  of a c t u a l  sub-  
s i s t e n c e  e x p e n s e s  is f i x e d  by  s t a t u t e  and  may n o t  b e  
waived  or m o d i f i e d .  

Mr. M i n t z  w a s  a u t h o r i z e d  r o u n d - t r i p  t r a v e l  f rom 
W a s h i n g t o n ,  D . C . ,  t o  C h i c a g o ,  I l l i n o i s ,  t o  a t t e n d  a 
c o n f e r e n c e  i n  C h i c a g o  d u r i n g  t h e  p e r i o d  Augus t  25 t o  
Augus t  28, 1982.  P r i o r  t o  i s s u a n c e  of t h e  t r a v e l  
o r d e r s ,  Mr. Min tz  a d v i s e d  h i s  s u p e r v i s o r  t h a t ,  i n  
view o f  t h e  h i g h  price of h o t e l  accommodat ions  i n  t h e  
v i c i n i t y  o f  t h e  c o n f e r e n c e ,  s u b s i s t e n c e  e x p e n s e s  a t  
t h e  maximum r a t e  o f  $75  p e r  d a y  would b e  i n a d e q u a t e  
t o  c o v e r  t h e  costs o f  h i s  t r i p .  I n  r e s p o n s e  t o  t h i s  
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i n f o r m a t i o n ,  a g e n c y  o f f i c i a l s  a l l e g e d l y  a d v i s e d  
M r .  Mintz  t o  request a w a i v e r  of t h e  $75 per  d a y  
l i m i t a t i o n .  M r .  Min tz  wrote h i s  r e q u e s t  f o r  w a i v e r  
o n  t h e  f a c e  o f  t h e  t r a v e l  o r d e r  a u t h o r i z i n g  ac tua l  sub-  
s i s t e n c e  e x p e n s e s .  A d m i n i s t r a t i v e  o f f i c i a l s  p r o c e s s e d  
t h e  document  w i t h o u t  q u e s t i o n i n g  or t a k i n g  a n y  o t h e r  
a c t i o n  w i t h  respect to  t h e  w a i v e r  r e q u e s t .  

A f t e r  Mr. Min tz  r e t u r n e d  f rom h i s  t r i p ,  h e  w a s  
i n f o r m e d  t h a t  r e i m b u r s e m e n t  o f  a c t u a l  s u b s i s t e n c e  
e x p e n s e s  would be l i m i t e d  t o  t h e  s t a t u t o r y  maximum of 
$75  per  day .  The employee  f i l e d  a reclaim v o u c h e r  i n  
t h e  amount of $47 .74 ,  r e q u e s t i n g  r e i m b u r s e m e n t  of t h e  
e x p e n s e s  w h i c h  e x c e e d e d  t h e  s t a t u t o r y  maximum. 

The a u t h o r i t y  f o r  payment  o f  a c t u a l  s u b s i s t e n c e  
e x p e n s e s  i s  c o n t a i n e d  i n  5 U.S .C.  § 5 7 0 2 ( c )  (Supp.  Iv 
1 9 8 0 )  which  p r o v i d e s  t h a t :  

"Under r e g u l a t i o n s  p r e s c r i b e d  u n d e r  
s e c t i o n  5707 of t h i s  t i t l e ,  t h e  Admini- 
s t r a t o r  o f  G e n e r a l  S e r v i c e s ,  or h i s  
d e s i g n e e ,  may p r e s c r i b e  c o n d i t i o n s  u n d e r  
which  a n  employee  may be r e i m b u r s e d  f o r  
t h e  a c t u a l  and  n e c e s s a r y  e x p e n s e s  of 
o f f i c i a l  t r a v e l  when t h e  maximum per  
diem a l l o w a n c e  would be less t h a n  these 
e x p e n s e s ,  e x c e p t  t h a t  s u c h  r e imbursemen t  
s h a l l  n o t  e x c e e d  $75 f o r  e a c h  d a y  i n  a 
t r a v e l  s t a t u s  w i t h i n  t h e  c o n t i n e n t a l  
U n i t e d  S t a t e s  when t h e  p e r  diem o t h e r w i s e  
a l l o w a b l e  is  d e t e r m i n e d  t o  be i n a d e q u a t e  
(1) d u e  t o  t h e  u n u s u a l  c i r c u m s t a n c e s  of 
t h e  t r a v e l  a s s i g n m e n t ,  o r  ( 2 )  f o r  t r a v e l  
to h i g h  r a t e  g e o g r a p h i c a l  areas d e s i g n a t e d  
a s  s u c h  i n  r e g u l a t i o n s  p r e s c r i b e d  u n d e r  
s e c t i o n  5707 o f  t h i s  t i t l e . "  

Implemen t ing  r e g u l a t i o n s  c o n t a i n e d  i n  p a r a g r a p h  1-8.2a 
of t h e  Federal T r a v e l  R e g u l a t i o n s ,  F P M a O 1 - 7  
(Sep tember  1 9 8 1 )  ( F T R ) ,  a d d i t i o n a l l y  p r o v i d e  t h a t  agen-  
c ies  s h a l l  d e t e r m i n e  appropr ia te  and  n e c e s s a r y  d a i l y  
maximum ra tes  n o t  t o  e x c e e d  t h e  s t a t u t o r y  maximum d a i l y  
r a t e  o f  $75. 
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We h a v e  h e l d  t h a t  t h e  s t a t u t o r y  maximum d a i l y  
rate f o r  a c t u a l  s u b s i s t e n c e  e x p e n s e s  may n o t  be waived  
or m o d i f i e d  e v e n  where  t h e r e  is a n  i n d i c a t i o n  of 

' e x t e n u a t i n g ,  c i r c u m s t a n c e s .  S e e  B-164228, October 9 ,  
1975. Since. .Mr. Mintz  h a s  b e e n  r e i m b u r s e d  s u b s i s t e n c e  
e x p e n s e s  a t  t h e  maximum ra te  s t a t e d  i n  5 U.S.C. 
S 5 7 0 2 ( c ) ,  he  may n o t  b e  r e i m b u r s e d  any  a d d i t i o n a l  
amount .  

M r .  Min tz  a r g u e s  t h a t  h e  s h o u l d  n o t  b e  h e l d  l i a b l e  
for e x p e n s e s  e x c e e d i n g  t h e  s t a t u t o r y  maximum b e c a u s e  
h e  a c t e d  i n  good f a i t h  b a s e d  on  a g e n c y  o f f i c i a l s '  
a d v i c e  w i t h  r e s p e c t  t o ,  and  a p p a r e n t  a p p r o v a l  o f ,  h i s  
r e q u e s t  fo r  w a i v e r .  Whether  h e  i n t e r p r e t e d  t h e  o f f i -  
c i a l s '  a d v i c e  and  a c t i o n s  i n  a r e a s o n a b l e  manner  is  n o t  
i n  q u e s t i o n  b e c a u s e  n o  a u t h o r i t y  e x i s t s  f o r  a n  o f f i c i a l  
o f  t h e  U n i t e d  S ta tes  t o  a u t h o r i z e  e n t i t l e m e n t s  which  
are p r e c l u d e d  f rom b e i n g  paid by  s t a t u t e  and  r e g u l a t i o n .  
I t  i s  w e l l  e s t a b l i s h e d  t h a t  t h e  Government  is n o t  bound 
by t h e  e r r o n e o u s  ac t s  o r  a d v i c e  o f  i t s  employees  e v e n  
t h o u g h  commit ted i n  t h e  c o u r s e  of t h e i r  o f f i c i a l  d u t i e s .  
F e d e r a l  Crop I n s u r a n c e  Corp. v .  Merr i l l ,  332 U.S. 380,  
384 ( 1 9 4 7 ) ;  Utah  Power  & L i g h t  C o .  v.  U n i t e d  S t a t e s ,  
243 U.S. 389,  409  ( 1 9 1 7 ) ;  S t e v e n  A .  Knutson ,  B-204372, 
F e b r u a r y  8 ,  1982.  

A c c o r d i n g l y ,  w h i l e  it is u n f o r t u n a t e  t h a t  a 
m i s u n d e r s t a n d i n g  may have  o c c u r r e d ,  t h e r e  is no  a u t h o r -  
i t y  f o r  payment  o f  a c t u a l  s u b s i s t e n c e  e x p e n s e s  e x c e e d i n g  
t h e  s t a t u t o r y  maximum. 
c e r t i f i e d  f o r  payment .  

The reclaim v o u c h e r  may n o t  be 

k /-pd 
Act ing  Comptroller G e n e r a l  

of t h e  U n i t e d  S t a t e s  
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