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DIGEST: 
F e d e r a l  T r a d e  Commission ( F T C )  
announced t h a t  i t  w a s  c l o s i n g  s e v e r a l  
r e g i o n a l  o f f  i ces ,  and employees  of 
t h e s e  o f f i c e s  were g i v e n  s p e c i f i c  
n o t i c e  t h a t  t h e i r  jobs would be 
a b o l i s h e d  p u r s u a n t  to  a r e d u c t i o n - i n -  
f o r c e  ( Z f F ) .  A f t e r  s e v e r a l  employees  
s u b m i t t e d  w r i t t e n  r e s i g n a t i o n s ,  t h e  
FTC r e v e r s e d  i ts  d e c i s i o n ,  d i d  n o t  
close t h e  r e g i o n a l  o f f i c e s ,  and 
c a n c e l e d  t h e  R I F .  The employees  
s e p a r a t e d  f r o =  s e r v i c e  a f t e r  t h e  RIF 
was canceled. Hence, t h e y  a r e  n o t  
e n t i t l e d  t o  s e v e r a n c e  pay  s i n c e  t h e i r  
r e s i g n a t i o n s  were v o l u n t a r y  and c o u l d  
have  been wi thdrawn.  C i v i l  S e r v i c e  
R e g u l a t i o n s  s t a t e  t h a t  employees  a re  
not e l i g i b l e  f o r  s e v e r a n c e  pay i f  a t  
t h e  d a t e  of s e p a r a t i o n  t h e y  d e c l i n e  
a n  o f f e r  of a n  e q u i v a l e n t  p o s i t i o n  i n  
t h e i r  commuting a rea ,  and t h e  o 2 t i o n  
t o  re ina in  i n  t h e  sme p o s i t i o n  is 
e q u a l l y  p r e c l u s i v e .  5 C.F.2. 
5 550.701(b)(2) ( 1 9 8 2 ) .  

J o h n  H. C a r l e y ,  G e n e r a l  C o u n s e l ,  of t h e  Fede ra l  Trade  
Comniss ion  ( F T C ) ,  requests our a n i n i o n  c o n c e r n i n g  t h e  
e n t i t l e m e n t  to s e v e r a n c e  pay of s e v e r a l  f o r m e r  erpployees 
o f  t h e  FTC. The i s sue  p r e s e n t e d  Ls whe the r  e n p l o y z e s  who 
g i v e  no t ice  of t h e i r  i n t e n t  t o  -ces ign  w h i l e  u n d e r  5pecific 
n o t i c e  of a r e d u c t i D n - i n - f o r c e  (FZIF) ,  b u t  whose r e s i g n a t i o n s  
a re  n o t  e f f e c t i v e  u n t i l  a f t e r  these KIF n o t i c e s  have  been 
c a n c e l e d ,  a re  e n t i t l e a  t o  s e v e r a n c e  pa;.. O u r  h o l d i n g  i s  
t h a t  unde r  t h e s e  c i r c u m s t a n c e s ,  t h e  employees  are  not 
e n t i t l e d  t o  s e v e r a n c e  pay .  

On A p r i l  16 ,  1 9 8 2 ,  the FTC d e c i d e d  t o  close f o u r  of i t s  
t e n  r e g i o n a l  o f f i c e s .  On A p r i l  I 9  and 2 1 ,  1952,  employees  
i n  t h e  r e g i o n a l  o f f i c e s  to  be c l o s e d  were g i v e n  specific 
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notice t h a t  t h e i r  jobs would  be a b o l i s h e d  e f f e c t i v e  J u l y  1 5 ,  
1982 .  T h e s e  e m p l o y e e s  were o f f e r e d  e q u i v a l e n t  p o s i t i o n s  i n  
W a s h i n g t o n ,  D .C . ,  a n d  a s k e d  t o  a c c e p t  o r  d e c l i n e  these  
o f f e r s  w i t h i n  30 d a y s .  

On May 2 7 ,  1 9 8 2 ,  t h e  S e n a t e  passed H.R. 5922 a 
s u p p l e m e n t a l  a p p r o p r i a t i o n  b i l l  f o r  1982 which  i n c l u d e d  
l a n g u a g e  p r o h i b i t i n g  t h e  FTC f r o m  r e d u c i n g  t h e  number of i ts  
r e g i o n a l  o f f i c e s .  1 2 8  - -  Cong. R e c .  S6342 ( D a i l y  eci. Xay 1 7 ,  
1 9 8 2 ,  P a r t  11). As a r e su l t  of t h i s  c o n g r e s s i o n a l  a c t i o n ,  
t h e  r e d u c t i o n s - i n - f o r c e  were c a n c e l e d  o n  May 28 ,  1 9 8 2 ,  
a n d  a f f e c t e d  e m p l o y e e s  were n o t i f i e d  t h r o u g h  s u p e r v i s o r y  
c h a n n e l s .  I t  s h o u l d  be n o t e d  t h a t ,  a f t e r  S e n a t e  p a s s a g e ,  
t h e  l a n g u a g e  p r o h i b i t i n g  c l o s u r e  of FTC r e g i o n a l  o f f i ce s  
was de le t ed  i n  t h e  C o n f e r e n c e  C o m m i t t e e ,  w i t h  t h e  s p e c i f i c  
n o t a t i o n  t h a t  t h e  FTC had  a g r e e d  t h a t  t h e  r e g i o n a l  o f f i c e  
r e o r g a n i z a t i o n  would  b e  d e l a y e d  u n t i l  f i s c a l  y e a r  1983  t o  
allow f u l l e r  c o n s i d e r a t i o n  by t h e  C o n g r e s s .  H.R. Rep. 
N o .  605,  p. 2 4 ,  97th Cong. ,  2d Sess., J u n e  10 ,  1 9 8 2 .  
U l t i m a t e l y  t h i s  b i l l  w a s  v e t o e d  by t h e  P r e s i d e n t  o n  J u n e  2 4 ,  
1982. 

S i x  e m p l o y e e s  o f  t h e  FTC had g i v e n  n o t i c e  p r io r  t o  
t h e  c a n c e l l a t i o n  of t h e  RIF of t h e i r  i n t e n t  t o  r e s i g n  o n  
e f f e c t i v e  d a t e s  a f t e r  t h e  c a n c e l l a t i o n  of t h e  R I F .  A n o t h e r  
e m p l o y e e  accepted n o n - F e d e r a l  employmen t  w h i l e  t h e  n o t i c e s  
were i n  e f f e c t ,  b u t  d i d  n o t  g i v e  n o t i c e  of h i s  i n t e n t  t o  
r e s i g n  u n t i l  a f t e r  t h e  c a n c e l l a t i o n .  E a c h  of these  s e v e n  
e m p l o y e e s  c i t e d  t h e  R I F  n o t i c e s  a s  t h e  r e a s o n  f o r  s e e k i n g  
and a c c e p t i n g  o t h e r  employmen t .  Two o f  t h e  a f f e c t e d  employ- 
ees, M r .  I v a n  O r t o n  a n d  M r .  Dona ld  s.  C o p p e r ,  s u b m i t t e d  
l e t t e r s  t o  u s  s e t t i n g  f o r t h  t h e i r  r e a s o n s  f o r  l e a v i n g  t h e  
Governmen t  a f t e r  r e c e i p t  of t h e  R I F  n o t i c e .  A l s o  s u b m i t t e d  
was a memorandum from James C .  Miller 111, C h a i r m a n  of t h e  
FTC, t o  t h e  Commiss ion  c o n c e r n i n g  t h e  s u s p e n s i o n  of t h e  p l a n  
t o  close t h e  a f f e c t e d  r e g i o n a l  o f f i c e s .  Based o n  t h i s  meino- 
randum,  t h e  two e m p l o y e e s  a r g u e  t h a t  t h e  c a n c e l l a t i o n  of t h e  
RIF  was p r o c e d u r a l l y  improper. 

Paymen t  of s e v e r a n c e  p a y  is a u t h o r i z e d  by 5 U . S . C .  
S 5 5 9 5  ( 1 9 7 6 ) ,  w h i c h  p r o v i d e s  t h a t  a n  e m p l o y e e  who h a s  b e e n  
e m p l o y e d  c u r r e n t l y  f o r  a c o n t i n u o u s  p e r i o d  of a t  l e a s t  1 2  
m o n t h s ,  a n d  is i n v o l u n t a r i l y  separated from t h e  s e r v i c e ,  n o t  
by removal f o r  c a u s e  o n  c h a r g e s  of m i s c o n d u c t ,  d e l i n q u e n c y ,  
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or i n e f f i c i e n c y ,  i s  e n t i t l e d  t o  be p a i d  s e v e r a n c e  pav. 
The issue t h e n  is  w h e t h e r  t h e  r e s i q n i i t i o n s  of t h e  s e v e n  
employees  from t h e  FTC are t o  be  c o n s i d e r e d  i n v o l u n t a r y  
s e p a r a t i o n s ,  

The s e v e r a n c e  Dav r e a u l a t i o n s ,  s p e c i f i c a l l y  5 C.F.R. 
Q 550.706 ( 1 9 8 2 ) ,  set  f o r t h  s i t u a t i o n s  i n  which an 
emolovee's s e o a r a t i o n  bv r e s i a n a t i o n  is  deemed t o  b e  an 
i n v o l u n t a r y  s e p a r a t i o n .  A r e s i a n a t i o n  a f t e r  r e c e i v i n q  a R I P  
n o t i c e  w o ~ i l d  Se an  i n v o l u n t a r v  separa t ion  u n d e r  t h i s  r e g u l a -  
t i o n .  However, 5 C.V.R .  C 550.701(b)(2), p r o v i d e s  t h a t :  

" T h i s  suboart  [ s e v e r a n c e  pavl does n o t  
a o p l y  t o  an  employee who a t  t h e  t i m e  of 
separat ion from t h e  s e r v i c e ,  is  o f f e r e d  and 
d e c l i n e s  t o  accept a n  e a u i v a l e n t  o o s i t i o n  
i n  h i s  aqency  i n  t h e  same commutinq a r e a ,  
i n c l u d i n q  a n  aqoncv  t o  which t h e  emDlovee 
with h i s  € u n c t i o n  is  t r a n s f e r r e d  i n  a 
t r a n s f e r  of f u n c t i o n s  be tween a q e n c i e s .  For 
purposes of t h i s  DaraQraDh,  an  e q u i v a l e n t  
posi t ion is  a o o s i t i o n  of l i k e  s e n i o r i t y  
t e n u r e ,  and Day o t h e r  t h a n  a r e t a i n e d  r a t e . "  

I t  s h o u l d  be n o t e d  t h a t  t h e  r equ la t ions  do n o t  s p e c i f i c a l l y  
a d d r e s s  t h e  s i t u a t i o n  he re  i n  which a R I D  was c a n c e l e d ,  and 
emoloyees  were allowed t o  r ema in  in t h e  same p o s i t i o n s  t h e y  
were h o l d i n s  when t h e  R I P  was f i r s t  p rooosed .  I t  a lso 
s h o u l d  Se n o t e d  t h a t  t h e  r e g u l a t i o n  s n e c i f i c a l l y  r e f e r s  t o ,  
" t h e  t ime of s e p a r a t i o n , "  as t h e  k e y  time for t h e  o f f e r  of 
an e q u i v a l e n t  p o s i t i o n .  

I n  t h i s  case, Mr. O r t o n  and t h e  o t h e r  i n d i v i d u a l s  
i n v o l v e d ,  c o u l d  have  r e t a i n e d  t h e i r  n o s i t i o n s ,  i n s t e a d  of 
separa t inq  from t h e  agency ,  a f t e r  t h e  RIF was c a n c e l e d .  I t  
is  c lear  u n d e r  t h e  r e q u l a t i o n s  t h a t  i f  t h e  FTC had o f f e r e d  
them e q u i v a l e n t  p o s i t i o n s  i n  t h e  same commut inq  a r e a ,  and 
t h e  R I F  had t a k e n  olace,  t h e v  w o u l d  n o t  have  been  e n t i t l e d  
to s e v e r a n c e  pay .  

I t  i s  e q u a l l y  c l ea r  t h a t  s i n c e  t h e  employees ,  f o l l o w i n q  
t h e  c a n c e l l a t i o n  of the  R I F ,  were a l l o w e d  t o  r e m a i n  i n  t h e  
same T o s i t i o n s ,  i n  t h e  same o f f i c e s ,  a t  t h e  same q r a d e s  and 
pay, t h e y  were also i n e l i q i h l e  to  r e c e i v e  s e v e r a n c e  pay  
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under  t h e  s t a t u t e .  T h a t  is, t h e  o p t i o n  t o  r e m a i n  i n  t h e  
same pos i t i on  r e n d e r e d  t h e i r  s u b s e q u e n t  s e p a r a t i o n  a volun-  
t a r y  o n e  and prec ludes  pavrnent of s e v e r a n c e  Pay. 

The araument t h a t  t h e  e n t i t l e m e n t  to  s e v e r a n c e  o a y  
v e s t s  on t h e  d a t e  a w r i t t e n  r e s i q n a t i o n  is  s u b m i t t e d ,  
i n s t e a d  of t h e  d a t e  of seDarat ion,  is  n o t  n e r s u a s i v e .  Under 
t h e  D r o v i s i o n s  of t h e  ceder.al P e r s o n n e l  Manual, C h a p t e r  715 ,  
S u b c h a p t e r  2, a r e s i q n a t i o n  is a v o l u n t a r y  a c t i o n  by an 
employee, and an aqencv  may D e m i t  an emnloyee t o  wi thd raw 
t h e  r e s i g n a t i o n  a t  any  time before it  h a s  become e f f e c t i v e ,  
excsot when t h e  acrencv h a s  a v a l i d  reason t o  d e n v  t h e  w i t h -  
drawal. FPM Chapter  715 ,  S 2 - 3 .  I n  t h i s  case each of t h e  
s e v e n  emDloyees c o u l d  have  wi thdrawn h i s  r e s i a n a t i o n  follow- 
i n s  t h e  c a n c e l l a t i o n  of t h e  !?IF, b u t  each chose n o t  t o  do 
so. 

The t w o  ernnlovees who w r o t e  l e t t e r s  t o  u s  ra i se  s e v e r a l  
a rqumen t s  i n  s u o n o r t  of t h e i r  claims f o r  s e v e r a n c e  pay .  
F i r s t ,  t h e v  a r a u e  t h a t  t h e v  r e s i a n e d  from t h e i r  D o s i t i o n s  
i n  r e l i a n c e  on  t h e  nrooosed a c t i o n s  of t h e  aqency ,  t h a t  is 
a b o l i t i o n  of t h e i r  iohs. A l s o ,  t h e v  alleqe t h a t  t h e  FTC 
Promised t o  Day them S e v e r a n c e  pay  e v e n  i f  t h e  RIF was 
c a n c e l e d .  S i n c e  t h e y  r e l i e d  on  t h e s e  a c t i o n s  t o  t h e i r  
d e t r i m e n t ,  t h e y  a raue  t h a t  the Government s h o u l d  be  e s t o p n e d  
from d e n y i n a  them s e v e r a n c e  pav .  

We m u s t  disaqree w i t h  t h e  t w o  ernplovees.  The doc t r ine  
of estopgel i s  n o t  a p o l i c a b l e  here b e c a u s e  t h e  r e l a t i o n s h i o  
betwe.en t h e  Government and i ts  e!rl.lnloyees is n o t  c o n t r a c t u a l ,  
b u t  a p p o i n t i v e ,  and is  qove rned  s t r i c t l y  i n  a c c o r d a n c e  w i t h  
s t a t u t e s  and r e q u l a t i o n s .  V i l l i a m  J. E l d e r  and S t e p h e n  Y.  
Owen, 56 Corn?. Cen. 85  ( 1 9 7 6 ) .  

I 

N e x t ,  o n e  of t h e  emnlovees  a t x u e s  t h a t  h e  had alreaclv 
q i v e n  h i s  D e r s o n a l  conmitrnent t o  s t a r t  new ernolovment before 
t h e  RTF was c a n c e l e d .  Y e  a l l e ses  t h a t  h i s  p r o f e s s i o n a l  
r e p u t a t i o n  would be t a r n i s h e d  i f  he w i t h d r e w  t h a t  c o m m i t -  
ment. Y e  a l s o  s t a t e s  t’lat h e  c o u l d  have l e f t  t h e  FTC 
i m m e d i a t e l y  w h i l e  the R I F  w a s  s t i l l  i n  e f f e c t ,  b u t  t h a t  h e  
chose not to  d o  so s i n c e  h e  w a s  i n  t h e  m i d s t  of h a n d l i n q  
i m m r t a n t  cases €or t h e  FTC. H e  s t a t e s  t h a t  i f  h e  had 
r e s i s n e d  i m m e d i a t e l y ,  h i s  f i l e s  and cases could  n o t  have  
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been t r a n s f e r r e d  t o  o t h e r  employees  i n  a n  o r d e r l y  manner.  
We b e l i e v e  t h a t  t h e  e m p l o y e e ' s  a c t i o n s  were i n  a c c o r d  w i t h  
t h e  h i g h e s t  p r o f e s s i o n a l  s t a n d a r d s  of  Federal  a t t o r n e y s .  
However, w e  h a v e  no cnoice b u t  t o  d e c i d e  t h e  s e v e r a n c e  pay 
issue i n  s t r i c t  a c c o r d a n c e  w i t h  t h e  a p p l i c a b l e  s t a t u t e  and 
r e g u l a t i o n s .  

F i n a l l y ,  b o t h  employees  a l l e g e  t h a t  t he re  may have  been  
p r o c e d u r a l  i r r e g u l a r i t i e s  i n  t h e  c a n c e l l a t i o n  of t h e  R I F .  
M r .  Cooper  h a s  s u b m i t t e d  t h e  memorandum from Chai rman Miller 
as e v i d e n c e  of t h e  a l l e g e d  p r o c e d u r a l  i r r e g u l a r i t i e s .  How- 
e v e r ,  o u r  O f f i c e  does n o t  d e c i d e  s u c h  q u e s t i o n s  and t h a t  
issue is  inore p r o p e r l y  a d d r e s s e d  t o  t h e  Merit S y s t e m s  Pro- 
t e c t i o n  Board. ??e do n o t  r u l e  i n  any  way o n  t h e  procedural 
p r o p r i e t y  o f  t h e  FTC's p r o p o s e d  RIF or i t s  c a n c e l l a t i o n  
t h e r e o f ,  b u t  h o l d  o n l y  t h a t  t h e  s t a t u t e  and r e g u l a t i o n s  p r e -  
c l u d e  payments  of s e v e r a n c e  pay when employees  a r e  s e p a r a t e d  
from t h e  s e r v i c e  by r e s i g n a t i o n  a f t e r  a p r o p o s e d  R I F  h a s  
been  c a n c e l e d .  

A c c o r d i n g l y ,  o u r  d e c i s i o n  is t h a t  t h e  s e v e n  employees  
i n  q u e s t i o n  a re  not e n t i t l e d  t o  s e v e r a n c e  pay .  

1 of t h e  U n i t e d  S t a t e s  
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