
, #  ' F  - 
THE COMPTROLLER QlCNERAL 
O F  THE! U N I T E D  STATES 
W A ~ H I N Q T O N .  O . C .  a o s d e  

FILE: 8-208220 DATE: A p r i l  22 ,  1983  

MATTER OF: Ladorn C r e i g h t o n  - Back Pay 

DIGEST: 
1. A g r a d e  GS-12 employee who was 

d i s c r i m i n a t o r i l y  d e n i e d  a promo- 
t i o n  to  g r a d e  GS-13 was awarded a 
r e t r o a c t i v e  p r o n o t i o n  w i t h  back- 
p a y  unde r  Oo'UiS-Tij (b) 
(1976 6. Supp. E 1 1  1979) .  Under 
r e g u l a t i o n s  implement ing  s e c t i o n  
2 0 0 0 e - l 6 ( b ) ,  set  f o r t h  i n  
29 C,F.R, S 1 6 1 3 . 2 7 1 ( b ) ( l )  ( 1 9 8 2 ) ,  
backpay must  be  computed i n  t h e  
same manner as  i f  awarded pur-  
s u a n t  t o  t h e  Back Pay A c t ,  as 
amended, 5 U.S.C. S 5596 (1976 & 
Supp. I V  1 9 8 0 ) ,  and its imple- 
men t ing  r e g u l a t i o n s  s e t  f o r t h  i n  
5 C.F.R. S 550,805 ( 1 9 8 2 ) .  The 
s t a n d a r d s  f o r  comput ing  backpay 
must b e  a p p l i e d  i n  l i g h t  of t h e  
make-whole p u r p o s e s  of 42 U.S.C. 
S 2 0 0 0 e - l 6 ( b ) .  

2. A g r a d e  GS-12 employee who 
w a s  d i s c r i m i n a t o r i l y  d e n i e d  a 
p romot ion  t o  g r a d e  GS-13 was 
awarded a r e t r o a c t i v e  promot ion  
w i t h  backpay under  4 2  U.S.C. 
S 2000e- l6 (b )  (1976 & Supp. I11 
1979) .  A c a s h  award was g r a n t e d  
t o  t h e  employee unde r  t h e  Employ- 
ee I n c e n t i v e  Awards A c t  d u r i n g  
t h e  p e r i o d  o f  t h e  d i s c r i m i n a t o r y  
p e r s o n n e l  a c t i o n .  W e  ho ld  t h a t  
t h e  award s h o u l d  n o t  be o f f s e t  
a g a i n s t  backpay s i n c e  s u c h  a n  
o f f s e t  would c o n t r a v e n e  t h e  
make-whole p u r p o s e s  of 42  U.S.C. 
S 2 0 0 0 e - l 6 ( b ) .  Moreover,  o n c e  
t h e  c a s h  award was d u l y  g r a n t e d  
i n  a c c o r d a n c e  w i t h  t h e  awards 
s t a t u t e  and r e g u l a t i o n s ,  t h e  
employee a c q u i r e d  a v e s t e d  r i g h t  
to  t h e  amount awarded.  
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Edward J. Obloy, General Counse l  of t h e  Defense  Mapping 
Agency (DMA), r e q u e s t s  a d e c i s i o n  as t o  whe the r  a c a s h  award 
g r a n t e d  t o  W r .  Ladorn C r e i g h t o n  unde r  t h e  Employee I n c e n t i v e  
Awards A c t ,  5 U.S.C. 5 s  4501-4507 (1976 & Supp. IV 1 9 8 0 ) ,  
d u r i n g  t h e  p e r i o d  h e  w a s  d i s c r i m i n a t o r i l y  d e n i e d  a promotion, 
must  b e  o f f s e t  a g a i n s t  t h e  backpay which h e  was awarded unde r  
42 U.S.C. S 2000e- l6 (b )  (1976 & Supp. I11 1979) .  W e  h o l d  
t h a t  a c a s h  award g r a n t e d  t o  a n  employee d u r i n g  t h e  p e r i o d  
of a d i s c r i m i n a t o r y  p e r s o n n e l  a c t i o n  s h o u l d  n o t  be o f f s e t  
a g a i n s t  backpay s i n c e  s u c h  a n  o f f s e t  would c o n t r a v e n e  t h e  
make-whole p u r p o s e s  o f  42  U.S.C. S 2 0 0 0 e - l 6 ( b ) .  Moreover, 
o n c e  an  i n c e n t i v e  award is g r a n t e d  i n  a c c o r d a n c e  w i t h  
5 U.S.C. S S  4501-4507, and implementing r e g u l a t i o n s  i n  
S - C c L R a - - P a r t -  451  (l982), t h e  rec ip ien t  a c q u i r e s  a v e s t e d  
r i g h t  t o  t h e  amount awarded.  

On A p r i l  20,  1982, DMA d e t e r m i n e d  t h a t  M r .  C r e i g h t o n ,  
a g r a d e  GS-12 S u p e r v i s o r y  C a r t o g r a p h e r ,  had been d e n i e d  a 
p romot ion  t o  t h e  p o s i t i o n  of S u p e r v i s o r y  C a r t o g r a p h e r ,  g r a d e  
GS-13, i n  v i o l a t i o n  of t h e  Equal  Employment O p p o r t u n i t y  A c t  
o f  1972, a s  amended, 4 2  U.S.C. 5 2000e-16, and c o n s e q u e n t l y  
awarded him a r e t r o p c t i v e  p romot ion  e f f e c t i v e  August 10,  
1979. I n  computing t h e  employee ' s  backpay under  5 U.S.C. 
S 5596, a q u e s t i o n  arose as t o  whe the r  a $500 i n c e n t i v e  award 
g r a n t e d  t o  Mr. C r e i g h t o n  o n  Oc tobe r  23, 1980, i n  r e c o g n i t i o n  
of h i s  s u s t a i n e d  s u p e r i o r  pe r fo rmance  o f  a s s i g n e d  d u t i e s  
d u r i n g  t h e  p e r i o d  Oc tobe r  10,. 1979, t o  Oc tobe r  10, 1980, 
s h o u l d  be  d e d u c t e d  from backpay i n  v iew of t h e  p r o v i s i o n  o f  
t h e  Back Pay A c t  which r e q u i r e s  d e d u c t i o n  of "any amounts 
e a r n e d  by t h e  employee t h r o u g h  o t h e r  employment" d u r i n g  t h e  
p e r i o d  of t h e  d i s c r i m i n a t o r y  a c t i o n .  Pending  r e s o l u t i o n  of 
t h i s  issue by o u r  O f f i c e ,  DMA is w i t h h o l d i n g  $500 from t h e  
backpay awarded M r .  C r e i g h t o n .  

Section 2 0 0 0 e - l 6 ( b )  of T i t l e  42,  U n i t e d  S t a t e s  Code, 
p r o v i d e s  make-whole r e m e d i e s ,  i n c l u d i n g  backpay,  f o r  a n  
employee o f  t h e  F e d e r a l  Government who is found to  have 
undergone  a d i s c r i m i n a t o r y  p e r s o n n e l  a c t i o n  based on race, 
color, r e l i g i o n ,  s e x ,  o r  n a t i o n a l  o r i g i n .  Under r e g u l a t i o n s  

S 1 6 1 3 . 2 7 1 ( b ) ( 1 ) ,  backpay is t o  be  computed i n  t h e  same 
manner a s  i f  awarded p u r s u a n t  t o  t h e  Back Pay A c t  and i t s  
implement ing  r e g u l a t i o n s .  See g e n e r a l l y ,  B-180021, March 20, 
1975. S e c t i o n  550 .805(e )  of T i t l e  5, Code o f  F e d e r a l  
R e g u l a t i o n s ,  implement ing  t h e  Back Pay A c t ,  p r o v i d e s  t h a t ,  
i n  computing t h e  amount o f  backpay unde r  5 U.S.C. S 5596, an  

. implement ing  s e c t i o n  2 0 0 0 e - 1 6 ( ~ ) ,  s e t  f o r t h  i n  29 C.F.R. 
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agency  s h a l l  d e d u c t  " [ a l n y  amounts e a r n e d  by a n  employee from 
o t h e r  employment d u r i n g  t h e  p e r i o d  cove red  by t h e  c o r r e c t i v e  
act ion .  " 

The s t a n d a r d s  f o r  computing backpay awarded under  
4 2  0,S.C. fs 2 0 0 0 e - l 6 ( b ) ,  a s  d e f i n e d  by 5 C.F.R. 5 5 5 0 . 8 0 5 ( e ) ,  
must be a p p l i e d  i n  l i g h t  o f  t h e  r e m e d i a l  pu rposes  of s e c t i o n  
2000e- l6 (b ) .  S p e c i f i c a l l y ,  w e  n o t e  t h a t  t h e  Equal Employment 
O p p o r t u n i t y  A c t  was i n t e n d e d  t o  e r a d i c a t e  d i s c r i m i n a t i o n  i n  
t h e  F e d e r a l  Government and t o  make t h e  v i c t i m  o f  d i s c r i m i n a -  
t i o n  whole by r e s t o r i n g  h i m  t o  t h e  p o s i t i o n  h e  would have  
OCCUDied had t h e  d i s c r i m i n a t i o n  n o t  o c c u r r e d .  See  

--& _ _ _  
A s s o c i a t i o n  Aga ins t  D i s c r i m i n a t i o n  v.  C i t y  of B r i d g e p o r t ,  
647 F.2d 256, 278 ( 1 9 8 1 ) ,  and cases c i t e d  t h e r e i n ;  and 
Hackley v. Roudebush, 520 F.2d 108,  136 ( 1 9 7 5 ) .  

I n  keep ing  w i t h  t h e  f o r e g o i n g  p r i n c i p l e s ,  w e  h o l d  t h a t  
t h e  amount o f  t h e  award r e c e i v e d  by M r .  C r e i g h t o n  for 
s u p e r i o r  performance i n  g r a d e  GS-12 need n o t  be deduc ted  
from backpay. Deduct ion  of t h e  award would allow t h e  
d i s c r i m i n a t i n g  agency b o t h  t o  b e n e f i t  from t h e  employee 's  
superior per formance  i n  t h e  g r a d e  from which h e  had been 
d e n i e d  promotion and t o  s u b t r a c t  from backpay t h e  award 
r e c o g n i z i n g  such  per formance .  C l e a r l y ,  such  a resu l t  would 
c o n t r a v e n e  t h e  r e m e d i a l  p o l i c i e s  u n d e r l y i n g  t h e  Equal  
Einployment O p p o r t u n i t y  A c t .  

Moreover, w e  n o t e  t h a t ,  w h i l e  t h e  g r a n t i n g  of an 
i n c e n t i v e  award is d i s c r e t i o n a r y  w i t h  t h e  employing agency ,  
t h e  r e c i p i e n t  of an  award d u l y  g r a n t e d  under  5 U.S.C. 
S S  4501-4507, a s  implemented by t h e  p r o v i s i o n s  o f  5 C.F.R. 
P a r t  451, acquires a v e s t e d  r i g h t  t o  t h e  amount awarded. 
See John J. K e l l y ,  B-204724, September  13, 1982; and 
Lawrence J .  P o n c e ,  B-192684, November 1 9 ,  1979. S i n c e  there 
is no  e v i d e n c e  t h a t  t h e  $500 cash award w a s  g r a n t e d  t o  
M r .  C r e i g h t o n  i n  v i o l a t i o n  of t h e  awards s t a t u t e  o r  its 
implementing r e g u l a t i o n s ,  t h e  employee is e n t i t l e d  t o  r e t a i n  
t h e  award. 
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In v iew of t h e  foregoing, w e  h o l d  t h a t  t h e  $500 award 
r e c e i v e d  by Mr. Cre ighton  dur ing  t h e  p e r i o d  of t h e  d i s c r i m -  
inatory personne l  a c t i o n  may be  r e t a i n e d  by him w i t h o u t  
offset a g a i n s t  t h e  backpay to which he h a s  been determined 
to be  e n t i t l e d  under 4 2  U . S . C .  S 2 0 0 0 e - l 6 ( b ) .  

I./ 3.d- ceu& 
p" C o r n p a l e r  General 

of t h e  Uni ted  S t a t e s  
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