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1. 

2. 

The s o n  of a d e c e a s e d  A i r  Force member 
claims payments  unde r  t h e  Ret i red 
S e r v i c e m a n ' s  Fami ly  P r o t e c t i o n  P l a n ,  
10 U.S.C. 1 4 3 1  e t  3., d u r i n g  t h e  
p e r i o d  h i s  s t e p m o z e r  r e c e i v e d  payments  
o n  h i s  b e h a l f  b u t ,  a c c o r d i n g  to  him, d i d  
n o t  u s e  t h e  payments  f o r  h i s  b e n e f i t .  
The claim is d e n i e d  b e c a u s e  t h e r e  was no 
r e q u i r e m e n t  u n d e r  s t a t u t e  or r e g u l a t i o n  
t h a t  payment be made d i r e c t l y  t o  t h e  s u r -  
v i v i n g  c h i l d  and  payment t o  t h e  step- 
mother a p p e a r s  t o  have  been  i n  a c c o r d a n c e  
w i t h  e s t a b l i s h e d  p r o c e d u r e s .  

The s o n  of a d e c e a s e d  A i r  F o r c e  member 
claims payment  o f  a n n u i t y  unde r  t h e  
R e t i r e d  S e r v i c e m a n ' s  Fami ly  P r o t e c t i o n  
P l a n ,  10 U.S.C. S 1431  e t  seq., f o r  t h e  
p e r i o d  t h a t  h i s  stepmother a d v i s e d  t h e  
A i r  Force t h a t  h e  was n o t  e l i g i b l e  f o r  
payments  because h e  was n o t  i n  s c h o o l .  
The stepmother c o n t i n u e d  t o  r e c e i v e  t h e  
amount i n  q u e s t i o n  as  increased payments  
on b e h a l f  o f  o t h e r  s u r v i v i n g  c h i l d r e n .  
Where c l a i m a n t  h a s  o b t a i n e d  a judgment  i n  
an  Oklahoma S t a t e  c o u r t  a g a i n s t  h i s  step- 
mothe r  f o r  a c t u a l  damages f o r  w i t h h o l d i n g  
of b e n e f i t s  i n c l u d i n g  s u c h  c la im,  t h e  A i r  
Force s h o u l d  n o t  a l low payment e v e n  i f  
t h e  claim i s  o t h e r w i s e  p r o p e r .  Such 
claim may be s a t i s f i e d  by r e c o v e r y  of 
payments  f rom t h e  s t e p m o t h e r .  

T h i s  d e c i s i o n  i s  i n  r e s p o n s e  t o  a request f o r  an  
advance  d e c i s i o n  from a n  Accoun t ing  and F i n a n c e  O f f i c e r ,  A i r  
F o r c e  Accoclnting and F i n a n c e  C e n t e r ,  Denver ,  C o l o r a d o ,  a s  t o  
t h e  p r o p r i e t y  of  allowing paynient o f  t h e  c l a i m s  of 
R i c h a r d  S. LeMay'and James R.  LeMay, for  a n n u i t y  payments  
u n d e r  t h e  R e t i r e d  S e r v i c e n a n ' s  F a a i l y  Pro tec t ion  P l a n  
( P l a n ) ,  10 U.3.C. 1 4 3 1  e t  3., a s  s u r v i v i n g  c h i l d r e n  of - - tt,? 1 ~ t e  L i n , l t . > ?  ,:it C o l  ,>7':j 7 -yv: ,=.  r: 1. i - I*.*-\ - I  - 1 Y n , F  
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(Retired). The claims include, in part, payment of an 
annuity under the,Plan during the period that their step- 
mother, Odette LeMay, received annuity payments on behalf of 
James and Richard as surviving children, subsequent to the 
time that her guardianship of them had been revoked by a 
court of competent jurisdiction. 

The claims may not be allowed since payments were made 
by the Air Force in accordance with established regulations 
and procedures and because the claimants have obtained judg- 
ments against Odette LeMay for amounts the court determined 
were paid to her for their benefit but were not used for 
that purpose . 

Backs round 

Colonel LeMay retired from the Air Force on December 8 ,  
1970, and died on April 2 6 ,  1971. Prior to his retirement 
he had elected coverage under the Retired Serviceman's 
Family-Protection Plan for his surviving children only. 
Four of these six children, including James and Richard, 
were the member's natural children by a previous marriage 
and two were the natural children of Odette LeMay by her 
previous marriage. The two older natural children of 
Colonel LeMay are not involved in these claims for payments 
under the Plan. 

Section 1435 of title 10,  United States Code, provides 
in pertinent part, that children are eligible beneficiaries 
under the Plan under the following conditions: 

" ( 2 )  The children of the member who are-- 

" ( A )  unmarried; 

"(B) under eighteen years of age * * * 
or at least eighteen, but under twenty- 
three, years of age and pursuing a full- 
time course of study or training in a 
high school, trade school, technical or 
vocational institute, junior college, 
college, university, or comparable 
recognized educational institution; 
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"(C) l eg i t imate  or a d o p t e d  c h i l d r e n  o f ,  or  
s t e p c h i l d r e n  i n  f a c t  d e p e n d e n t  f o r  t h e i r  
support upon,  t h e  member; " 

Under t h e  P l a n  where  t h e  member h a s  elected a n  a n n u i t y  
for t h e  s u r v i v i n g  c h i l d r e n ,  t h e  t o t a l  a n n u i t y  p a y a b l e  i s  
d e t e r m i n e d  and t h i s  amount is p a i d  i n  e q u a l  s h a r e s  t o ,  or o n  
b e h a l f  o f ,  e a c h  e l i g i b l e  c h i l d .  S e e  10 U.S.C. S 1434.  

S h o r t l y  a f t e r  C o l o n e l  LeMay's d e a t h  O d e t t e  was 
a p p o i n t e d  g u a r d i a n  o f  h e r  s t e p s o n s ,  James and R i c h a r d ,  by a 
c o u r t  i n  Dade Coun ty ,  F l o r i d a .  T h i s  g u a r d i a n s h i p  was 
r e v o k e d  on  Augus t  6 ,  1974 ,  a p p a r e n t l y  w i t h o u t  O d e t t e ' s  
p a r t i c i p a t i o n ,  b e c a u s e  s h e  had f a i l e d  t o  comply w i t h  t h e  
cour t ' s  r e p o r t i n g  r e q u i r e m e n t s .  A t  t h i s  t i m e ,  however ,  it 
appears t h a t  Odette had  moved t o  Oklahoma, James, who was 
o v e r  18,  was a t t e n d i n g  s c h o o l  i n  N e w  Mexico and R i c h a r d  w i t h  
O d e t t e ' s - t w o  n a t u r a l  d a u g h t e r s  were l i v i n g  w i t h  h e r .  

A l though  t h e  a t t o r n e y  for  t h e  c l a iman t s  claims payment  
t o  h i s  c l i e n t s  f rom t h e  d a t e  of r e v o c a t i o n  o f  g u a r d i a n s h i p  
by t h e  F l o r i d a  court ,  w e  d o  not a t t a c h  a grea t  d e a l  o f  
s i g n i f i c a n c e  t o  t h a t  a c t i o n  b e c a u s e ,  u n d e r  t h e  a p p l i c a b l e  
r e g u l a t i o n s ,  a formal g u a r d i a n s h i p  is  n o t  r e q u i r e d  i n  o r d e r  
to  make payments  t o  t h e  " g u a r d i a n  or cus t . od ian"  o f  e l i g i b l e  
c h i l d r e n  w h e t h e r  t h e y  a re  c o n s i d e r e d  m i n o r s  u n d e r  t h e  law o f  
t h e  a p p l i c a b l e  j u r i s d i c t i o n  or n o t .  F u r t h e r ,  t h a t  g u a r d i a n -  
s h i p  was i n  F l o r i d a  and  would n o t  n e c e s s a r i l y  g o v e r n  t h e  
r e l a t i o n s h i p  a f t e r  t h e  c o v e r e d  i n d i v i d u a l  moved t o  a n o t h e r  
s t a t e .  

A p p a r e n t l y  James c o n t i n u e d  t o  l i v e  i n  N e w  Mexico and  
R i c h a r d  w i t h  O d e t t e  u n t i l  Sep tember  1 5 ,  1976 ,  when s h e  
e x e c u t e d  a n  a f f i d a v i t  i n d i c a t i n g  t h a t  s h e  was R i c h a r d ' s  
g u a r d i a n  and p l a c i n g  him i n  " t h e  f u l l  t e m p o r a r y  care, 
c u s t o d y  and c o n t r o l "  of M r .  and Mrs. J o h n  V. Powe l l  o f  
Oklahoma C i t y .  

The A i r  F o r c e  h a s  a d v i s e d  t h a t  it was n o t  u n t i l  May 2 1 ,  
1981,  t h a t  i t  became aware of t h e  Augus t  1974 r e v o c a t i o n  o f  
g u a r d i a n s h i p  and of R i c h a r d ' s  s u b s e q u e n t l y  b e i n g  p l a c e d  i n t o  
t h e  t e m p o r a r y  care ,  c u s t o d y  and c o n t r o l  of someone o t h e r  
t h a n  O d e t t e .  
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I n  t h e  p r e s e n t a t i o n  of James' and R i c h a r d ' s  claims for 
a n n u i t y  paymen t s ,  t h e i r  a t t o r n e y  a l leges  t h a t  n e i t h e r  James 
n o r  R i c h a r d  r e c e i v e d  t h e  b e n e f i t  o f  any  a n n u i t y  payments  
made t o  O d e t t e .  H e  f u r t h e r  a l l e g e d  t h a t  u n t i l  r e c e n t l y ,  
n e i t h e r  of t h e  c l a i m a n t s  had  b e e n  aware o f  t h e  b e n e f i t s  
p a y a b l e  u n d e r  t h e  P l a n  and  t h a t  a n n u i t y  paymen t s  d u e  them 
had  b e e n  p a i d  t o  O d e t t e  o n  b e h a l f  o f  t h e  o t h e r  e l i g i b l e  
c h i l d r e n  d u r i n g  p e r i o d s  for w h i c h  James a n d / o r  R i c h a r d  were 
e r r o n e o u s l y  c o n s i d e r e d  i n e l i g i b l e  f o r  s u c h  payment .  

S t a t u t e  of L i m i t a t i o n s  

The claims of James and  R i c h a r d  were f i r s t  r e c e i v e d  by  
t h i s  O f f i c e  o n  J u l y  1 6 ,  1981. A c la im p r e s e n t e d  t o  t h e  
Comptroller G e n e r a l  mus t  b e  r e c e i v e d  by  him w i t h i n  6 y e a r s  
a f t e r  t h e  c la im a c c r u e s .  31 U.S.C. S 3 7 0 2 ( b ) .  W e  h a v e  h e l d  
t h a t  f o r  t h e  p u r p o s e  o f  t h a t  s t a t u t e ,  f o r m e r l y  31 u.S .C.  
S 7 1 a ,  a - c l a i m  f o r  c o n t i n u i n g  paymen t s  a c c r u e s  o n  a d a i l y  
basis.  29 Comp. Gen. 517 ( 1 9 5 0 ) .  Thus ,  t h a t  p o r t i o n  of 
t h e s e  claims which  a c c r u e d  p r io r  t o  J u l y  16 ,  1975,  is b a r r e d  
from c o n s i d e r a t i o n .  

R i c h a r d  

R i c h a r d ,  t h r o u g h  h i s  a t t o r n e y ,  M r .  P o w e l l ,  h a s  c l a i m e d  
payment  f o r  a n  a n n u i t y  u n d e r  t h e  P l a n  f rom Augus t  6 ,  1974,  
t h e  da t e  t h a t  O d e t t e ' s  g u a r d i a n s h i p  o f  R i c h a r d  and  James was 
r evoked  t o  S e p t e m b e r . 8 ,  1977,  t h e  d a t e  h e  became 18 y e a r s  o f  
a g e .  I n  a d d i t i o n ,  f o r  t h e  p e r i o d  s u b s e q u e n t  t o  Sep tember  8 ,  
1977,  R i c h a r d  h a s  c l a i m e d  a n  a n n u i t y  f o r  t h o s e  p e r i o d s  
d u r i n g  which  h e  was e n r o l l e d  as a f u l l - t i m e  s t u d e n t .  A s  
s t a t e d  a b o v e ,  R i c h a r d ' s  claim f o r  t h e  p e r i o d  p r ior  to  
J u l y  1 6 ,  1975,  is  b a r r e d  f rom c o n s i d e r a t i o n .  The a g e n c y  
a d v i s e s  t h a t  O d e t t e  r e c e i v e d  paymen t s  o f  a n n u i t y  o n  b e h a l f  
o f  R i c h a r d  u n t i l  J a n u a r y  3 1 ,  1979.  A t  t h a t  time paymen t s  to  
O d e t t e  f o r  R i c h a r d ' s  a n n u i t y  were d i s c o n t i n u e d  b e c a u s e  
v e r i f i c a t i o n  o f  f u l l - t i m e  s c h o o l  a t t e n d a n c e  had  n o t  been  
r e c e i v e d  for  1978 and 1979 and O d e t t e  had  a d v i s e d  t h e  a g e n c y  
i n  w r i t i n g  t h a t  R i c h a r d  would n o t  b e  e n r o l l e d  i n  s c h o o l  
d u r i n g  1979.  The a g e n c y  f u r t h e r  a d v i s e s  t h a t  payment  o f  a n  
a n n u i t y  u n d e r  t h e  P l a n  was made d i r e c t l y  t o  R i c h a r d  f o r  t h e  
p e r i o d  October 1: 1980,  t h r o u g h  May 30, 1981 ,  and  t h a t  
R i c h a r d  h a s  c o n t i n u e d  t o  r e c e i v e  a n  a n n u i t y  payment  f rom 
J u n e  1981 t h r o u g h  t h e  d a t e  o f  t h e  A d m i n i s t r a t i v e  R e p o r t ,  
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June 3 ,  1982. We note that Richard became 23 years old on 
September 8 ,  1982, and under 10 U.S.C. S 1 4 3 5  his 
eligibility for an annuity would have automatically 
terminated at that time. 

Payments to Odette on Behalf of Richard 

Richard became 18 years old on September 8, 1977 .  
Beginning in 1973,  18 years was the legal age of majority in 
Oklahoma, Richard's apparent legal residence at that time. 
See Oklahoma Statutes Annotated, title 15,  sections 13 and 
14 ( 1 9 8 3 ) .  As stated above, the Air Force was not aware of 
the revocation of Odette's guardianship of Richard until 
May 2 1 ,  1981.  Furthermore, the agency advises that it also 
was not until May 2 1 ,  1981 ,  that it became aware that Odette 
had surrendered temporary care, custody, and control of 
Richard in September 1976. 

The regulation promulgated by the Department of Defense 
to carry out the Plan in effect at the time annuity payments 
were made to Odette on behalf of Richard provided: 

"(a) Annuities for a child or children will 
be paid to the child's guardian, or if there 
is no guardian, to the person(s) who has 
care, custody, and control of the child or 
children.'' 3 2  C.F.R. S 48.504. 

Since the Air Force had no knowledge until May 2 1 ,  
1981,  of the revocation of Odette's guardianship of Richard 
in August 1974 or of her subsequent surrender of temporary 
care, custody, and control of Richard in September 1976,  we 
conclude that the agency's annuity payments to her on 
Richard's behalf during the period of his minority were 
proper. 

For the period from September 8 ,  1977,  his 18th birth- 
day, to January 3 1 ,  1 9 7 9 ,  Odette continued to receive annu- 
ity payments on behalf of Richard. There is nothing in the 
language of the statutory authority for the Plan, 10 U . S . C .  
S 1431 et se_q., or in the Department's implementing 
regulatzns w h i c h  required that the Air Force make annuity 
payments directly to Richard after he became an adult. The 
Air Force Finance and Accounting Center has advised us that 
during this period it was their policy to make all payments 
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d i r e c t l y  to t h e  g u a r d i a n  or c u s t o d i a n  o f  t h e  c h i l d  r e g a r d -  
less of age u n l e s s  a w r i t t e n  request was r e c e i v e d  from t h e  
g u a r d i a n  or c u s t o d i a n  to  address t h e  payments  to t h e  c h i l d  
a n n u i t a n t  o n l y .  

S e c t i o n  80507 of t h e  Depar tment  o f  Defense  M i l i t a r y  
R e t i r e d  Pay Manual,  D o D  1340.12-M (September 5 ,  1979)  pro- 
v i d e s  as f o l l o w s  w i t h  r e g a r d  t o  a n n u i t y  payments  u n d e r  t h e  
P l a n  : 

" ( a )  A n n u i t i e s  f o r  a c h i l d  or c h i l d r e n  
a re  p a i d  t o  t h e  g u a r d i a n ,  or i f  t h e r e  is no 
g u a r d i a n ,  t o  t h e  p e r s o n  who h a s  care, 
c u s t o d y ,  and c o n t r o l  of t h e  c h i l d  or c h i l d r e n  
as  t h e  c u s t o d i a n .  

'(b) A n n u i t i e s  may be p a i d  d i r ec t  t o  
t h e  c h i l d  when t h e  law g o v e r n i n g  t h e  s t a t e  o f  
r e s i d e n t  [ s i c ]  s t i p u l a t e s  t h e  c h i l d  t o  be 
m a j o r i t y  a g e .  The c h i l d  i s  t h e n  c o n s i d e r e d  
a n  a d u l t  f o r  a n n u i t y  payment p u r p o s e s ,  and a 
c u s t o d i a n  or l e g a l  f i d u c i a r y  is n o t  r e q u i r e d  
* * *." (Emphas is  s u p p l i e d . )  

Since t h e  word "may" is u s u a l l y  p e r m i s s i v e  i n  n a t u r e  
and  n o t  manda to ry ,  and  i n  v i ew of t h e  a b s e n c e  of a s t a t u t e  
or o t h e r  r e g u l a t i o n  which would have  r e q u i r e d  t h a t  t h e  A i r  
F o r c e  p a y  R i c h a r d ' s  s h a r e  of t h e  a n n u i t y  d i r e c t l y  t o  him, 
t h e  payments  made by t h e  A i r  F o r c e  t o  O d e t t e  on h i s  b e h a l f  
were made i n  a c c o r d a n c e  w i t h  t h e  e x i s t i n g  p r o c e d u r e s .  We 
w i l l  n o t  s u b s t i t u t e  o u r  judgment  f o r  t h a t  o f  t h e  a g e n c y  
r e g a r d i n g  t h e  payment  of t h e s e  a n n u i t i e s .  T h e r e f o r e ,  w e  d o  
n o t  c o n c l u d e  t h a t  paymen t s  t o  O d e t t e  were improper or 
e r r o n e o u s  so as  t o  require  R i c h a r d ' s  claim f o r  a n n u i t y  
payments  f o r  t h e  period September  8 ,  1977,  t h r o u g h  Janu-  
a r y  31, 1979,  t o  be a l l o w a b l e .  

Improper remova l  o f  b e n e f i c i a r y  
. .  - .  - .- - -_ -.A_- - ---- 

A s  s t a t e d  a b o v e ,  R i c h a r d  h a s  a l so  c l a i m e d  a n n u i t y  pay- 
m e n t s  f o r  t h e  p e r i o d  when no  a n n u i t y  payments  were r e c e i v e d  
e i t h e r  d i r e c t l y  by him or by O d e t t e  LeMay o n  h i s  b e h a l f - -  
F e b r u a r y  1 , 1 9 7 9 ,  ' thyough Sep tember  30, 1980. T h e r e  were no 
a n n u i t y  payments  p a i d  t o  R i c h a r d ,  e i t h e r  d i r e c t l y  or o n  h i s  
b e h a l f  t o  Odette d u r i n g  t h i s  p e r i o d  s i n c e  t h e  A i r  F o r c e  
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suspended  a n n u i t y  payments  on  b e h a l f  o f  R i c h a r d  as a r e s u l t  
of Odette's a d v i s i n g  t h e  A i r  F o r c e  e a r l y  i n  1979,  upon i t s  
w r i t t e n  request f o r  v e r i f i c a t i o n  of R i c h a r d ' s  a t t e n d a n c e  a t  
s c h o o l ,  t h a t  R i c h a r d  would n o t  be e n r o l l e d  i n  s c h o o l  d u r i n g  
1979.  By l e t t e r  dated March 14, 1979,  t h e  A i r  Fo rce  a d v i s e d  
O d e t t e  t h a t  it w a s  t e r m i n a t i n g  R i c h a r d ' s  a c c o u n t  b u t  t r a n s -  
f e r r e d  h i s  p o r t i o n  of t h e  a n n u i t y  to K e r r y  and H o l l y  F u l l e r ,  
h e r  c h i l d r e n  by  a pr ior  m a r r i a g e .  S h e  was f u r t h e r  a d v i s e d  
t h a t  i f  R i c h a r d  r ema ined  unmar r i ed  and  r e t u r n e d  t o  s c h o o l  
before h e  r e a c h e d  a g e  2 3 ,  h i s  a n n u i t y  c o u l d  be r e i n s t a t e d .  
A p p a r e n t l y ,  n e i t h e r  Odet te  n o r  R i c h a r d  a d v i s e d  t h e  A i r  F o r c e  
t h a t  h e  was a f u l l - t i m e  s t u d e n t  d u r i n g  t h e  period from 
F e b r u a r y  1, 1979, t h r o u g h  Sep tember  30,  1980,  a l t h o u g h  t h e  
A i r  F o r c e  h a s  d e t e r m i n e d ,  o n  t h e  b a s i s  o f  c o l l e g e  r e c o r d s  
f u r n i s h e d  them,  t h a t  h e  was a f u l l - t i m e  s t u d e n t  t h r o u g h o u t  
t h i s  period. However, i n  a l e t t e r  to  t h e  A i r  Force d a t e d  
November 21 ,  1980,  R i c h a r d  i n d i c a t e d  t h a t  h e  had n o t  
p r e v i o u s l - y  known o f  h i s  e n t i t l e m e n t  t o  a n  a n n u i t y  unde r  t h e  
P l a n .  I t  d o e s  a p p e a r  t h a t  f rom F e b r u a r y  1 ,  1979, R i c h a r d  . 
s h o u l d  have  r e c e i v e d  a s h a r e  o f  t h e  a n n u i t y  w h e r e a s  payments  
were made t o  or on b e h a l f  of H o l l y  and  K e r r y  F u l l e r  o n l y .  

James 

James became 18 y e a r s  o l d  o n  J u n e  30, 1974,  and O d e t t e  
r e c e i v e d  a n n u i t y  payments  o n  h i s  b e h a l f  t h r o u g h  December 
1974. The a n n u i t y  payments  t o  O d e t t e  on  b e h a l f  of James 
were t e r m i n a t e d  when s h e  a d v i s e d  t h e  A i r  F o r c e  by l e t t e r  
d a t e d  J a n u a r y  1, 1975, t h a t  James had d r o p p e d  o u t  o f  
s c h o o l .  James h a s ,  i n  e f f e c t ,  c l a i m e d  a n n u i t y  payments  f o r  
t h e  p e r i o d  J u l y  1 ,  1974,  t h e  d a y  a f t e r  h i s  e i g h t e e n t h  
b i r t h d a y  u p  t o  J u n e  30,  1979 ,  t h e  d a t e  h e  r e a c h e d  23 y e a r s  
o f  a g e  except f o r  t h o s e  p e r i o d s  d u r i n g  which h e  was n o t  
enrolled as  a f u l l - t i m e  s t u d e n t .  

As s t a t e d  above ,  t h a t  p o r t i o n  o f  James' claim f o r  
a n n u i t y  payments  f o r  t h e  p e r i o d  p r i o r  t o  J u l y  16,  1975,  
which i n c l u d e s  t h e  e n t i r e  p e r i o d  d u r i n g  which O d e t t e  
r e c e i v e d .  a n n u i t y  payments  on h i s  hehalf ,-Ls b a r r e d  frolr. .--.- 
c o n s i d e r a t i o n  by 31 U.S.C. si 3 7 0 2 ( b ) .  The agency  a d v i s e s  
t h a t  e n t i t l e m e n t  to  a n  a n n u i t y  would n o t  a p p e a r  t o  e x i s t  f o r  
t h e  p e r i o d  f rom J u l y  1 6 ,  1975 ,  t h r o u g h  December 1975 s i n c e  
t h e  r e q u i r e d  c e r t i f i c a t e s  v e r i f y i n g  f u l l - t i m e  s c h o o l  
a t t e n d a n c e  h a v e  n o t ' b e e n  ' p r o v i d e d .  
S 4 8 . 5 0 5 ( c )  ( 1 9 8 2 ) .  The a g e n c y  f u r t h e r  a d v i s e s  t h a t  a n  

S e e  '32 C.F.R. 
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a n n u i t y  u n d e r  t h e  P l a n  for t h e  period J u l y  1 ,  1977,  t h r o u g h  
May 3 1 ,  1979,  h a s  b e e n  p a i d  d i r e c t l y  to  James s i n c e  h e  was 
n o t  a m i n o r  and  s i n c e  t h e r e  was no  d o u b t  as t o  h i s  e n t i t l e -  
ment  t o  t h e  a n n u i t y ,  based o n  a c e r t i f i c a t i o n  o f  f u l l - t i m e  
s c h o o l  a t t e n d a n c e  d a t e d . A p r i 1  21, 1981,  from E a s t e r n  N e w  
Mexico U n i v e r s i t y .  The a g e n c y  a s k s  w h e t h e r  a v o u c h e r  may be 
p r o c e s s e d  f o r  payment  o f  t h e  a n n u i t y  t o  James f o r  t h e  p e r i o d  
J a n u a r y  1 ,  1976,  when h e  r e t u r n e d  t o  school, t h r o u g h  
J u n e  30, 1977, t h e  d a y  b e f o r e  d i rec t  paymen t s  were begun.  

It  appears t h a t  James m i g h t  h a v e  b e e n  e n t i t l e d  t o  a 
s h a r e  of t h e  a n n u i t y  for  t h e  p e r i o d  J a n u a r y  1 ,  1976,  t h r o u g h  
J u n e  30, 1977,  when t h e  f u l l  a n n u i t y  was d i v i d e d  among 
R i c h a r d ,  Holly and Kerry. 

Judgmen t  o n  b e h a l f  of James and R i c h a r d  

On A p r i l  16 ,  1982,  James and R i c h a r d  f i l e d  a n  a c t i o n  
a g a i n s t  O d e t t e  i n  t h e  D i s t r i c t  C o u r t  i n  and for Oklahoma 
Coun ty ,  S t a t e  of Oklahoma. I n  t h e  p e t i t i o n ,  t h e  p l a i n t i f f s  
a l l e g e ,  i n  p a r t ,  t h a t  t h e y  n e v e r  r e c e i v e d  t h e  b e n e f i t  o f  a n y  
of t h e  d i s t r i b u t i o n s  of a n n u i t y  which  h a d  been  p a i d  t o  
Odette. Judgment  was e n t e r e d  i n  t h i s  a c t i o n  on  F e b r u a r y  1 7 ,  
1983,  a g a i n s t  Odette and  for R i c h a r d  for a c t u a l  damages  i n  
t h e  amount  of $24 ,830.49  and f o r  James i n  t h e  amount of 
$100.  S i n c e  t h e  j u d g m e n t  a p p a r e n t l y  i n c l u d e s  a l l  a c t u a l  
damages  which r e s u l t e d  from O d e t t e ' s  f a i l u r e  to  u s e  t h e  
a n n u i t i e s  r e c e i v e d  f o r  t h e  s u p p o r t  o f  R i c h a r d  and  which  
r e s u l t e d  b e c a u s e  s h e  f a i l e d  t o  k e e p  t h e  A i r  F o r c e  a d v i s e d  of 
James' and  R i c h a r d ' s  e l i g i b i l i t y  t o  s h a r e  i n  t h e  a n n u i t y ,  
t h e  A i r  F o r c e  s h o u l d  n o t  p a y  James' or R i c h a r d ' s  claims f o r  
t h e  p e r i o d s  i n  q u e s t i o n  e v e n  t h o u g h  s u c h  claims may o t h e r -  
w i s e  b e  proper. James and R i c h a r d  h a v e  a r i g h t  t o  r e c o v e r  
t h e  paymen t s  f rom O d e t t e  and  t h e  Government  need  n o t  t a k e  
a c t i o n  to  p a y  R i c h a r d  o r  James and  r e c o v e r  t h e  amount 

, i n v o l v e d  from Ode t te  . 
I n  a c c o r d a n c e  w i t h  t h e  a b o v e ,  payment  may n o t  be 

a l l o w e d  on  t h e  
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