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DIGEST: 
Employee w a s  e r r o n e o u s l y  g r a n t e d  
s t e p  i n c r e a s e  t o  s t e p  5 p r i o r  t o  
comple t ion  o f  104 weeks o f  s e r v i c e  
i n  s t ep  4 ,  as r equ i r ed  by 5 U.S.C. 
S 5 3 3 5 ( a ) ( 2 )  ( 1 9 7 6 ) .  R e q u e s t  for 
w a i v e r  o f  e r r o n e o u s  payments unde r  
p r o v i s i o n s  of 5 U.S.C. S 5584 (1976)  
is g r a n t e d  where overpayment r e s u l t e d  
from a d m i n i s t r a t i v e  error,  th rough  no 
f a u l t  o f  employee, and record does 
n o t  c l e a r l y  e s t a b l i s h  t h a t  employee 
knew or s h o u l d  have  known o f  p r o p e r  
w a i t i n g  p e r i o d s  between s t e p  
i n c r e a s e s .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a request for recon- 
s i d e r a t i o n  by t h e  Navy Account ing  and F inance  C e n t e r  o f  our 
C l a i m s  Group ' s  s e t t l e m e n t  2-2829597-121, dated March 5,  
1982, which g r a n t e d  a r e q u e s t  f o r  waiver  by M r .  L a r r y  G. 
Lehecka under  5 U.S.C. S 5584 ( 1 9 7 6 ) .  The  claim a g a i n s t  
M r .  Lehecka by t h e  Un i t ed  S ta tes  i n  t h e  amount o f  $ 2 , 2 5 6 ,  
r e p r e s e n t e d  t h e  a g g r e g a t e  overpayments  of pay made t o  him 
r e s u l t i n g  from a p rema tu re  g r a n t i n g  of a wi th in -g rade  
i n c r e a s e .  M r .  Lehecka is a n  employee of t h e  Department 
of t h e  Navy, P a c i f i c  Missile T e s t  C e n t e r ,  P o i n t  Mugu, 
C a l i f o r n i a .  T h e  basis  for t h e  settlement ac t ion  was t h a t  
M r .  Lehecka r e a s o n a b l y  c o u l d  have  assumed t h a t  t h e  w i th in -  
grade i n c r e a s e  h e  r e c e i v e d  o n  J a n u a r y  11,  1970, was correct 
s i n c e  h i s  p r e v i o u s  career h i s t o r y  showed t h a t  h e  had neve r  
e x p e r i e n c e d  a 2-year  w a i t i n g  p e r i o d  fo r  a w i t h i n - g r a d e  
i n c r e a s e .  Therefore,  he  c o u l d  n o t  have been e x p e c t e d  to  
have  known a t  t h e  t i m e  t h a t  he  was be ing  o v e r p a i d .  Conse- 
q u e n t l y ,  t h e  C l a i m s  Group concluded  t h a t  c o l l e c t i o n  o f  t h e  
i n d e b t e d n e s s  would be a g a i n s t  e q u i t y  and good c o n s c i e n c e .  

For t h e  r e a s o n s  s ta ted  below, w e  conc lude  t h a t  t h e  
Navy's request for r e c o n s i d e r a t i o n  s h o u l d  be d e n i e d ,  and 
t h e  g r a n t i n g  o f  w a i v e r  s h o u l d  be s u s t a i n e d .  
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Our examina t ion  of t h e  record does n o t  disclose any 
i n d i c a t i o n  of f r a u d ,  m i s r e p r e s e n t a t i o n ,  or lack of good 
f a i t h  on t h e  p a r t  o f  Mr. Lehecka. T h e  resolution o f  
this case, t h e r e f o r e ,  t u r n s  on  t h e  q u e s t i o n  of whether  
Mr. Lehecka's lack of knowledge of t h e  law govern ing  t h e  
l e n g t h  o f  w a i t i n g  p e r i o d s  fo r  t h e  g r a n t i n g  of wi th in -g rade  
i n c r e a s e s ,  is to  be c o n s i d e r e d  an impu tab le  i n d i c a t i o n  of 
f a u l t  o n  h i s  p a r t .  

The fac ts  are as follows. M r .  Lehecka w a s  a p p o i n t e d  t o  
t h e  Federa l  S e r v i c e  i n  September 1962, a t  t h e  g r a d e  GS-9, 
step 1 l e v e l .  H e  r e c e i v e d  a wi th in -g rade  i n c r e a s e  t o  s t e p  2 
before be ing  promoted t o  GS-11, s t e p  1, i n  March 1964. H e  
r e c e i v e d  a wi th in -g rade  i n c r e a s e  t o  GS-11, s tep  2,  e f fec t ive  
Februa ry  28, 1965, and was promoted to  GS-12, s t e p  1 ,  o n  
J a n u a r y  16, 1966. H e  r e c e i v e d  w i t h i n - g r a d e  i n c r e a s e s  t o  
GS-12, s t e p s  2, 3, and 4, o n  J a n u a r y  15, 1967, J a n u a r y  14, 
1968, and J a n u a r y  12, 1969. On J a n u a r y  1 1 ,  1970, h e  w a s  
e r r o n e o u s l y  g r a n t e d  a wi th in -g rade  i n c r e a s e  to  GS-12, 
step 5. 

The error i n  g r a n t i n g  t h e  wi th in -g rade  i n c r e a s e  to 
s t e p  5 e f f e c t i v e  J a n u a r y  1 1 ,  1970, was t h a t  t h e  minimum 
w a i t i n g  period fo r  i n c r e a s e s  from s t e p  4 t o  step 5 is 104 
weeks r a the r  t h a n  52 weeks. See 5 U.S.C. S 5 3 3 5 ( a ) ( 2 )  
(1976). Thus ,  M r .  Lehecka was n o t  e n t i t l e d  t o  a wi th in -  
grade i n c r e a s e  t o  s t e p  5 o f  GS-12 u n t i l  J a n u a r y  1971. T h e r e  
is no e v i d e n c e  t h a t  M r .  Lehecka was aware of t h i s  l i m i t a -  
t i o n ,  and i t  appears t h a t  bo th  he and t h e  P e r s o n n e l  S t a f f i n g  
Special is ts  of t h e  P e r s o n n e l  O f f i c e  of t h e  Navy a c t i v i t y  
where he  w a s  employed i n  1970 assumed t h a t  he was e n t i t l e d  
t o  a step i n c r e a s e  i n  J a n u a r y  1970. 

The error i n  awarding  Hr. Lehecka a p rema tu re  w i t h i n -  
grade i n c r e a s e  was n o t  d i s c o v e r e d  u n t i l  A p r i l  1976, when 
t h e  t h e n  C i v i l  S e r v i c e  Commission's P e r s o n n e l  Management 
E v a l u a t i o n  of t h e  p e r s o n n e l  program a t  t h e  Pac i f ic  Missile 
Test C e n t e r  r e v e a l e d  n u m e r o u s  errors i n  p r o c e s s i n g  of 
p e r s o n n e l  ac t ions  i n c l u d i n g  a s u b s t a n t i a l  number of w i t h i n -  
grade i n c r e a s e s ,  one  of which  was Mr. Lehecka ' s .  The error 
i n  g r a n t i n g  t h e  premature wi th in -g rade  t o  M r .  Lehecka w a s  
o n l y  o n e  of many t h a t  were i d e n t i f i e d  as  a r e su l t  of t h e  
P e r s o n n e l  Management E v a l u a t i o n .  On August  15, 1978, - 
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Mr. Lehecka was i s s u e d  corrected p e r s o n n e l  actions. By 
memorandum from t h e  Commanding O f f i c e r ,  Naval C o n s t r u c t i o n  
B a t t a l i o n  C e n t e r ,  Port  Hueneme, C a l i f o r n i a ,  dated 
Februa ry  21, 1979, M r .  Lehecka was f irst  a p p r i s e d  of t h e  
overpayment.  The record is s i l e n t  as to  t h e  r e a s o n s  why t h e  
error w a s  n o t  d i s c o v e r e d  u n t i l  more t h a n  6 y e a r s  a f t e r  it 
o c c u r r e d ;  why more t h a n  2 a d d i t i o n a l  y e a r s  were allowed to  
elapse before any  c o r r e c t i v e  a c t i o n  was t aken ;  or why n e a r l y  
3 y e a r s  were allowed t o  e l a p s e  from t h e  t i m e  t h e  error was 
d i s c o v e r e d  u n t i l  M r .  Lehecka w a s  so n o t i f i e d ,  t h e r e b y  
r e s u l t i n g  i n  a lapse of more t h a n  9 y e a r s  from t h e  i n c e p t i o n  
of t h e  error u n t i l  M r .  Lehecka was made aware t h a t  it had 
t a k e n  place. 

There is no i n d i c a t i o n  from t h e  record t h a t  M r ,  Lehecka 
r e c e i v e d  any p e r s o n n e l  or  f i n a n c e  documents d u r i n g  i n t e r v e n -  
ing  y e a r s  from which  h e  m i g h t  have  been  able t o  deduce  t h a t  
t h e  wi th in -g rade  error of 1970 had been made, N o r  does t h e  
record s u g g e s t  t h a t  M r .  Lehecka r e c e i v e d  e a r n i n g s  and l e a v e  
s t a t e m e n t s  d u r i n g  any of t h e  pay  p e r i o d s  i n  q u e s t i o n  which;  
would no rma l ly  reflect grade, step,  and h o u r l y  rate,  and,  if 
r e c e i v e d ,  migh t  have  e n a b l e d  t h e  employee t o  check t h e  
a c c u r a c y  of pay r e c e i v e d .  

I n  t h e  Navy's r e q u e s t  for  r e c o n s i d e r a t i o n  dated 
A p r i l  29, 1982, it s ta tes  t h a t  its r e q u e s t  is based on  a 
r e v i e w  of M r .  Lehecka's employment record. The Navy re i ter-  
a tes  t h a t  M r .  Lehecka w a s  employed i n i t i a l l y  as a n  a u d i t o r  
GS-9 i n  1962, became a s u p e r v i s o r y  aud i to r ,  GS-12, i n  1966, 
and w a s  g i v e n  y e a r l y  w i t h i n - g r a d e  i n c r e a s e s  th rough  t h e  
e r r o n e o u s  s tep  5. A d d i t i o n a l l y ,  t h e  Navy n o t e s  t h a t  t h e  
p o s i t i o n  d e s c r i p t i o n  for a u d i t o r ,  GS-510-12, t h e  p o s i t i o n  
he ld  by M r .  Lehecka, c o n t a i n s  d u t i e s  and r e s p o n s i b i l i t i e s  
which reads, i n  pa r t ,  as follows: 

" *  * * [Alssumes v e r y  broad r e s p o n s i b i l i t y  
p l a n n i n g  and e x e c u t i n g  t h e  a u d i t  of a Navy 
a c t i v i t y  * * *. 
" H i s  r e v i e w  emphasizes t h e  broad aspects of 
f i n a n c i a l  management and i n v o l v e s  cons ide ra -  
t i o n  of such  matters as  t h e  f o r m u l a t i o n  and 
e x e c u t i o n  of t h e  budget ;  * * * maintenance  of 
p a y r o l l s  and d i s t r i b u t i o n  of labor costs; 
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a c c o u n t i n g  c o n t r o l s  and records ma in ta ined  t o  
reflect d i s b u r s e m e n t s  t o  m i l i t a r y  and 
c i v i l i a n  p e r s o n n e l  * * *." 

It is t h e  Navy Account ing and F inance  C e n t e r ' s  p o s i t i o n  t h a t  
in view of M r .  Lehecka 's  p o s i t i o n ,  it is r e a s o n a b l e  to 
e x p e c t  him t o  be aware of t h e  w a i t i n g  period between wi th in -  
grade i n c r e a s e s .  

The Pacif ic  Missile T e s t  C e n t e r ,  the a c t i v i t y  where 
Mr. Lehecka is c u r r e n t l y  employed and was employed when t h e  
error w a s  d i s c o v e r e d ,  b e l i e v e s ,  however, t h a t  M r .  Lehecka's 
r e q u e s t  for wa ive r  s h o u l d  be g r a n t e d .  
b e l i e v e s  t h a t  t o  impute any r e s p o n s i b i l i t y  'for t h e  e r rone -  
o u s  action to  M r .  Lehecka would impose a n  u n f a i r  burden  on  
him. The T e s t  C e n t e r  p o i n t s  o u t  t h a t :  

T h e  T e s t  C e n t e r  

[i] t must be r e c o g n i z e d  t h a t  M r .  Lehecka is 
n o t  e x p e r t  i n  p e r s o n n e l  r u l e s ,  r e g u l a t i o n s ,  
and l a w s .  As a non-exper t ,  h e  r e a s o n a b l y  
relied upon t h e  s k i l l  of a n  i d e n t i f i e d  sub- 
j e c t  matter e x p e r t ,  a P e r s o n n e l  S t a f f i n g  
S p e c i a l i s t ,  t o  e n s u r e  t h a t  t h e  WGI complied 
w i t h  a l l  r u l e s ,  * * * 
a *  * * I f  t h e  s u b j e c t  matter expert fa i led to  
r e c o g n i z e  t h e  error, M r .  Lehecka can  h a r d l y  be 
e x p e c t e d  t o  meet a h i g h e r  s t a n d a r d ,  * * * 

* * * As t h e  records e s t a b l i s h ,  other pay- 
r o l l  and p e r s o n n e l  a c t i o n s  were t a k e n  for 
M r .  Lehecka w i t h o u t  t h e  error b e i n g  i d e n t i -  
f ied.  Again,  t h e  burden  rested on  t h e  
P e r s o n n e l  O f f i c e  and he s h o u l d  n o t  s u f f e r  
f i n a n c i a l  loss as a r e s u l t  of compounded 
errors o c c u r r i n g  o v e r  a period of y e a r s .  He 
s i m i l a r l y  s h o u l d  n o t  be h e l d  a c c o u n t a b l e  for 
overpayments  wh ich  accumulated a f t e r  t h e  
error was first i d e n t i f i e d  and before proper 
c o r r e c t i v e  a c t i o n  w a s  i n i t i a t e d . "  

M r .  Lehecka p o i n t s  o u t  t h a t  when t h e  error o c c u r r e d  i n  

A l l  p r e v i o u s  wi th in -g rade  i n c r e a s e s  
J a n u a r y  1970, it was t h e  €irst time t h a t  he  had been i n  a 
2-year w a i t i n g  period. 
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had come y e a r l y  as  a r e s u l t  of a s h o r t  period of s e r v i c e  and 
promot ions .  M r .  Lehecka reiterates t h a t  h e  had no knowledge 
t h a t  a n  error had o c c u r r e d  a s  he  had been  accustomed t o  
g e t t i n g  a n n u a l  s t e p  i n c r e a s e s ,  t h a t  h e  had no c o n t r o l  o v e r  
t h e  p e r s o n n e l  or p a y r o l l  a c t i o n s  t h a t  caused  t h e  error, and 
he made no attempt t o  correct t h e  error because he  d i d  n o t  
know of it. 

* 

As s t a t ed  above,  from o u r  examina t ion  of t h e  record i n  
t h i s  case, there is no i n d i c a t i o n  of f r a u d ,  m i s r e p r e s e n t a -  
t i o n ,  or lack of good f a i t h .  The  r e s o l u t i o n  t h u s  t u r n s  on  
t h e  q u e s t i o n  of whether  Mr. Lehecka's lack of knowledge, 
whether  actual  or c o n s t r u c t i v e ,  of t h e  l a w  i n  t h i s  area is 
to be c o n s i d e r e d  a n  impu tab le  i n d i c a t i o n  o f ' f a u l t  o n  h i s  
par t .  W e  have c o n s i s t e n t l y  h e l d  t h a t :  

"* * * whethe r  a n  employee who r e c e i v e s  a n  
e r r o n e o u s  payment is free from f a u l t  i n  t h e  
matter, c a n  o n l y  be de te rmined  by a c a r e f u l  
a n a l y s i s  of a l l  p e r t i n e n t  facts,  n o t  o n l y  
those g i v i n g  r i s e  t o  t h e  overpayment  b u t  
,those i n d i c a t i n g  whether  t h e  employee reason-  
a b l y  c o u l d  have  been  e x p e c t e d  to  have been  
aware t h a t  a n  error had been made. I f  under  
t h e  c i r c u m s t a n c e s  invo lved  a r e a s o n a b l e  man 
would have  made i n q u i r y  as t o  t h e  c o r r e c t n e s s  
of t h e  payment and t h e  employee invo lved  d i d  
n o t  do so, t h e n ,  i n  o u r  o p i n i o n ,  t h e  employee 
c o u l d  n o t  be said t o  be free from f a u l t  and 
the claim a g a i n s t  him should  n o t  be waived." 
58 Comp. Gen, 721, 723 ( 1 9 7 9 ) .  

As a g e n e r a l  r u l e ,  o u r  d e c i s i o n s  have h e l d  t h a t  a n  
employee s h o u l d  be aware of t h e  w a i t i n g  periods between s tep 
i n c r e a s e s ,  and s h o u l d  make a n  i n q u i r y  a b o u t  a n  i n c r e a s e  n o t  
i n  accord w i t h  those w a i t i n g  periods,  Herbert H. Frye ,  
B-195472, Februa ry  1, 1980; John R, Hanson, 8-189935, 
Novembqr 16, 1978; L. M i t c h e l l  D i c k ,  8-192283, November 15, 
1978. '-On t h e  other  hand, w h e r e  t h e  e r r o n e o u s  i n c r e a s e  
was n o t  so s i g n i f i c a n t  as to  p u t  a n  employee on  n o t i c e  of 
error, J u l i u s  C. S teel ,  B-182188, J a n u a r y  22, 1975, or where 
t h e  record does n o t  c l e a r l y  e s t a b l i s h  t h a t  t h e  employee 
knew, or s h o u l d  have known, t h a t  t h e  ra te  of pay a c t u a l l y  
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r e c e i v e d  a t  h i s  new p o s i t i o n  was more t h a n  t h e  ra te  of 
pay to which h e  was e n t i t l e d ,  w e  have  g r a n t e d  waiver. 
Robert L. Zerr, B-184182, J u l y  22, 1976. 

of t h e  Federal pay s t r u c t u r e  and w a i t i n g  p e r i o d s  are 
d i s t i n g u i s h a b l e  o n  t h e i r  facts  from t h e  i n s t a n t  one.  
i n  Frye, supra ,  t h e  employee had 38 y e a r s  of Government 
service and had r e c e i v e d  a n  e r r o n e o u s  s tep  i n c r e a s e  before 
t h e  u s u a l  maximum and commonly known w a i t i n g  period a f t e r  
having  received such  i n c r e a s e s  a f t e r  p r i o r ,  l o n g  i n t e r v a l s .  
L i k e w i s e  i n  Hanson, and - Dick ,  s u p r a ,  t h e  employees,  due  t o  
their  p o s i t i o n s ,  were chargeable w i t h  a t  l ea s t  c o n s t r u c t i v e  
knowledge of t h e  Federal pay s t r u c t u r e ,  and ,  t h u s ,  t h e  fac t  
t h a t  t h e  e r r o n e o u s  s t ep  i n c r e a s e s  o c c u r r e d  before t h e  u s u a l  
minimum and commonly known w a i t i n g  periods s h o u l d  have  been 

W e  n o t e  t h a t  t h e  d e c i s i o n s  cited r e g a r d i n g  knowledge 

Thus ,  

- 

known to  them. See also George R,  Beecherl, 8-192485, 
November 17, 1978, where t h e  S t a n d a r d  Form 50 i s s u e d  t o  t h a t  
employee i n ' c o n n e c t i o n  w i t h  a r e d u c t i o n - i n - f o r c e  s p e c i f  i- 
c a l l y  s ta ted  t h a t  h i s  e l i g i b i l i t y  for r e t a i n e d  pay began on  $ 
a c e r t a i n  da te ,  and t h e  employee knew t h a t  t h e  period was 
far o n l y  2 years, \ 

a t  t h e  Naval Area A u d i t  S e r v i c e  i n  San Diego, C a l i f o r n i a ,  
where h e  was employed when t h e  error occurred i n  1970, w a s  
n o t  p e r s o n n e l  mat te rs ,  n o r  w a s  there any i n d i c a t i o n  from 
t h e  record t h a t  h e  e v e r  had any t r a i n i n g  or e x p e r i e n c e  i n  
p e r s o n n e l  law. 
8 y e a r s  of Government s e r v i c e ,  t o  assume t h a t  h e  w a s  
familiar w i t h  payment r e g u l a t i o n s  or p r a c t i c e s .  See 
W i l l i a m  W h i t e ,  B-186562, March 1 1 ,  1977, and cases cited 
t h e r e i n .  

Although Mr. Lehecka w a s  a n  a u d i t o r ,  h i s  s p e c i a l t y  

T h e r e  is no r e a s o n ,  other t h a n  h i s  p r e v i o u s  

I n  c o n c l u s i o n ,  w e  do n o t  b e l i e v e  t h a t  M r .  Lehecka 
r e a s o n a b l y  c o u l d  have  been e x p e c t e d  t o  have been aware of 
t h e  p rema tu re  n a t u r e  of h i s  s tep  5 wi th in -g rade  i n c r e a s e .  
See C l i f f o r d  C. Roan, B-198762, September 29, 1981. Accord- 
i n g l y ,  s i n c e  there was a n  a d m i n i s t r a t i v e  error and there 
is no i n d i c a t i o n  of f a u l t  on  t h e  p a r t  of M r .  Lehecka, t h e  
c o l l e c t i o n  of t h e  overpayments  of pay i n  t h e  amount of 
$2,256 is h e r e b y  waived under  t h e  p r o v i s i o n s  of 5 U.S.C. 
S 5584 (1976). 

ud*+ 
Comptroller Gener a1 
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