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MATTER OF: Overtime Compensation for Firefighters 

DIGEST: 

Labor organization asks whether firefighters 
are entitled to additional pay under title 5, 
United States Code, when their overtime 
entitlement is reduced as a result of court 
leave for jury duty. The firefighters are 
entitled to receive the same amount of 
compensation as they normally receive for 
their regularly scheduled tour of duty in a 
biweekly work period. The court leave 
provision, 5 U.S.C. 6322, expressly provides 
that an employee is entitled to leave for 
jury duty without reduction or loss of pay. 

This action is in response to crequest from 
Mr. Gordon E. Grainger, President, Local 977 ,  National 
Federation of Federal Employees, for a decision 
concerning the entitlement of firefighters at George 
A i r  Force Base, California, to additional premium pay 
when their overtime entitlement under the Fair Labor 
Standards Act, 29 U.S.C. 201 et seq., is reduced due 
to court leave for jury duty =ring their regularly 
scheduled tour of duty.- This matter has been presented 
under our procedures set forth at 4 C.F.R. Part 22 
(1982) for decisions on appropriated fund expenditures 
which are of mutual concern to agencies and labor 
organizations. For the reasons set forth below, 
firefighters who are absent from work during their tour 
of duty while on court leave are entitled to receive the 
same amount of pay which they would otherwise receive for 
working their regularly scheduled 144-hour tour of duty 
in a biweekly work period. 

The submission indicates that the firefighters 
at George Air Force Base are regularly scheduled 
to work a tour of duty of 144 hours in each bi- 
weekly work period and that they receive overtime 
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compensation under the Fair Labor Standards Act for 
those hours in excess of 108 hours in their biweekly 
tour of duty. Local 977 further indicates that if a 
firefighter spends 8 hours performing jury duty (pre- 
sumably during a regularly scheduled tour of duty).he 
would lose overtime compensation under the Fair Labor 
Standards Act for 8 hours for that biweekly work period 
since the 8 hours on court leave would reduce the hours 
on duty in the biweekly work period from 144 to 136 
hours.- They contend that since 36 hours (in excess of 
108 hours per biweekly work period) are scheduled as 
part of the employee's 144-hour tour of duty, the 
overtime compensation for hours in excess of 108 hours 
should not be lost as a result of the performance of jury 
duty which reduces the total number of hours during which 
the firefighters are on duty in a biweekly work period. 

They call our attention to title 5 ,  United States 
Code, and remind us that for covered employees overtime 
entitlement must be considered under both the Fair Labor 
Standards Act and title 5, with the employee receiving 
the greater benefit. See paragraph 5 of Federal 
Personnel Manual Letter 551-5, January 15, 1975. 

In a previous consideration of overtime entitlement 
of firefighters the Civil Service Commission (now Office 
of Personnel Management) advised us that, as a general 
practice, a Federal firefighter is scheduled for a tour 
of duty of 72 hours per week consisting of three 24-hour 
shifts. During each 24-hour shift the firefighter is 
normally in a work status for 8 hours and in a standby 
status, which includes a designated sleep period, for the 
remaining 16 hours. For this extended tour of duty, a 
firefighter receives, under title 5, United States Code, 
his basic rate of pay and premium pay on an annual basis 
for the standby duty, normally 25 percent of his basic 
rate of pay as authorized by 5 U.S.C. 5545(c)(l). See 
5 5  Comp. Gen. 908 ( 1 9 7 6 ) .  In the absence of information 
to the contrary we will assume that for each biweekly 
work period the firefighters at George Air Force Base 
work six 24-hour shifts. Furthermore, since the sub- 
mission clearly indicates that the firefighters have 
not been authorized compensation for regularly scheduled 
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overtime under  5 U.S.C. 5 5 4 2 ( a ) ,  w e  w i l l  assume t h a t  t h e y  
r e c e i v e  a n n u a l  premium pay under  5 U.S.C. 5 5 4 5 ( c ) ( 1 )  for 
r e g u l a r l y  s c h e d u l e d  s t a n d b y  d u t y .  

S u b s e c t i o n  6 ( c ) ( l ) ( A )  o f  t h e  F a i r  Labor S t a n d a r d s  
Amendments o f  1974,  P u b l i c  Law 93-259, approved  A p r i l  8,  
1974, 88 S t a t .  6 0 ,  added s u b s e c t i o n  7 ( k )  to t h e  F a i r  
Labor S t a n d a r d s  A c t ,  29 U.S.C. 2 0 7 ( k )  , e x t e n d i n g  
Compensat ion b e n e f i t s  t o  f i r e f i g h t e r s .  S u b s e c t i o n  
2 0 7 ( k )  o f  t i t l e  29, Un i t ed  S t a t e s  Code, p r o v i d e s  t h a t  
i n  a work p e r i o d  o f  28 c o n s e c u t i v e  d a y s  t h e  employee is 
e n t i t l e d  t o  compensa t ion  a t  a r a t e  n o t  less t h a n  o n e  and 
one -ha l f  times t h e  r e g u l a r  r a t e  f o r  a l l  h o u r s  h i s  t o u r  
of d u t y  e x c e e d s  t h e  lesser o f  216 h o u r s  or t h e  a v e r a g e  
number o f  d u t y  h o u r s  ( a s  d e t e r m i n e d  by t h e  S e c r e t a r y  of 
L a b o r )  f o r  employees  engaged i n  s u c h  a c t i v i t i e s  i n  
c a l e n d a r  y e a r  1975. The 216-hour s t a n d a r d  f o r  o v e r t i m e  
e n t i t l e m e n t  f o r  a work p e r i o d  of 28 c o n s e c u t i v e  d a y s  is 
a p p l i c a b l e  t o  f i r e f i g h t e r s .  See F e d e r a l  P e r s o n n e l  
Manual (FPM) Let ter  551-16, J a n u a r y  15 ,  1980. For  any  
work p e r i o d  be tween 7 and 28 d a y s  o v e r t i m e  compensa t ion  
is p a i d  on  t h e  b a s i s  o f  t h e  same r a t i o  of maximum 
non-over t ime h o u r s  a n d d a y s  i n  t h e  work p e r i o d .  S e e  FPM 
Letter 551-16, s u p r a .  Thus, as  s t a t e d  i n  t h e  s u b m i s s i o n  
f i r e f i g h t e r s  are  e n t i t l e d  t o  o v e r t i m e  compensa t ion  under  
t h e  F a i r  Labor S t a n d a r d s  A c t  f o r  t h o s e  d u t y  h o u r s  i n  
excess of 108 h o u r s  i n  a b iweek ly  work p e r i o d .  P u r s u a n t  
to  i t s  s t a t u t o r y  a u t h o r i t y  a t  29 U.S.C. 204(f) to  
a d m i n i s t e r  t h e  F a i r  Labor S t a n d a r d s  A c t  w i t h  respect 
t o  most F e d e r a l  employees ,  t h e  O f f i c e  of P e r s o n n e l  
Management h a s  i s s u e d  i n s t r u c t i o n s  f o r  a p p l y i n g  t h e  F a i r  
Labor S t a n d a r d s  A c t  t o  f i r e f i g h t e r s  which a p p e a r  i n  FPM 
Letter 551-5, J a n u a r y  15 ,  1975. 

Only t h o s e  h o u r s  t h a t  t h e  employee is a c t u a l l y  on  
’ d u t y  d u r i n g  t h e  tour o f  d u t y  are  i n c l u d e d  i n  h o u r s  

worked under  t h e  F a i r  Labor S t a n d a r d s  A c t  and p a i d  time 
o f f  is n o t  i n c l u d e d  as  h o u r s  worked. See  p a r a g r a p h  C7, 
A t t achmen t  2 t o  FPM Let ter  551-5, J a n u a r y  15 ,  1975, and 
5 C.F.R. 5 5 1 . 4 0 1 ( b ) ( 1 9 8 2 ) .  Thus,  w e  have been a sked  
w h e t h e r  t h e  f i r e f i g h t e r s  a re  t o  lose t h e  compensa t ion  
which t h e y  would o t h e r w i s e  r e c e i v e  f o r  t h e i r  r e g u l a r l y  
s c h e d u l e d  1 4 4 - h o u r  t o u r  of d u t y  as a resu l t  of a n  a b s e n c e  
o n  court l e a v e  which h a s  r educed  t h e  amount o f  o v e r t i m e  
compensa t ion  p a y a b l e  under  t h e  F a i r  Labor S t a n d a r d s  A c t .  
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The s t a t u t o r y  a u t h o r i t y  f o r  court l e a v e ,  5 U.S.C. 
6322, p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t  an  employee "* * * 
is e n t i t l e d  t o  l e a v e ,  w i t h o u t  loss  o f ,  or r educ t ion  
i n ,  pay * * *"  d u r i n g  a period o f  a b s e n c e  f o r  s e r v i c e  
as  a juror.  A s imilar  p r o v i s i o n  p e r t a i n i n g  t o  Federal 
employees on m i l i t a r y  l e a v e  who a re  engaged i n  t r a i n i n g  
in t h e  Reserves  and N a t i o n a l  Guard is set  f o r t h  a t  
5 U . S . C .  6323.  

I n  view of t h e  O f f i c e  o f  P e r s o n n e l  Management's 
a u t h o r i t y  t o  a d m i n i s t e r  t h e  F a i r  Labor S t a n d a r d s  A c t  
w i t h  r e s p e c t  t o  F e d e r a l  employees,  i n c l u d i n g  f ire- 
f i g h t e r s ,  w e  r e q u e s t e d  t h e i r  v i ews  on t h i s  matter. 
In its report of J a n u a r y  10, 1983,  t h e  O f f i c e  h a s  
called to  o u r  a t t e n t i o n  t h e  C i v i l  S e r v i c e  Commission 
l e t t e r  o f  September  7 ,  1976,  t o  t h e  Department o f  t h e  
Navy. T h a t  l e t t e r  s t a t e s  t h e  o p i n i o n  t h a t  absences on  
c o u r t  l e a v e  are n o t  i nc luded  a s  workt ime unde r  t h e  F a i r  
Labor S t a n d a r d s  A c t ,  Thus, t h e  Commission h e l d  t h a t  a n  
a b s e n c e  on court l e a v e  d u r i n g  a f i r e f i g h t e r ' s  r e g u l a r l y  
schedu led  t o u r  o f  d u t y  would reduce h i s  a c t u a l  time on 
d u t y  and therefore r e s u l t  i n  a r e d u c t i o n  t o  h i s  e n t i t l e -  
ment t o  o v e r t i m e  pay under  t h e  F a i r  Labor S t a n d a r d s  A c t .  
The Commission concluded  t h a t  s u c h  a resu l t  was n o t  i n  
c o n f l i c t  w i t h  t h e  court  l e a v e  p r o v i s i o n  set  f o r t h  a t  
5 U.S.C. 6322  s i n c e  " h o u r s  o f  work" d e t e r m i n a t i o n s  are 
made s e p a r a t e l y  under  t h e  a p p r o p r i a t e  p r o v i s i o n s  o f  t h e  
Fa i r  Labor S t a n d a r d s  A c t  and t i t l e  5, U n i t e d  S t a t e s  Code, 
and s i n c e  a Federal  employee m u s t  have  l e g a l  e n t i t l e m e n t  

e n t i t l e m e n t  is based. I n  i t s  r e p o r t  o f  J a n u a r y  10 ,  1983,  
t h e  O f f i c e  of P e r s o n n e l  Management h a s  r e a f f i r m e d  t h i s  
view. Thus, t h a t  O f f i c e  c o n c l u d e s  t h a t  5 U.S.C 6 3 2 2  
p r o v i d e s  a u t h o r i t y  t o  pay a Federal f i r e f i g h t e r  h i s  f u l l  

' b a s i c  pay and t i t l e  5 premium pay f o r  s t andby  d u t y  i n  a 
pay  period d u r i n g  w h i c h  h e  is e x c u s e d  f o r  j u r y  d u t y .  
However, it f i n d s  t h a t  5 U.S.C. 6 3 2 2  does n o t  p r o v i d e  a 
l e g a l  bas i s  f o r  paying  Fa i r  Labor S t a n d a r d s  A c t  o v e r t i m e  
pay for p e r i o d s  of absence  o n  j u r y  d u t y  when ac tua l  work 
i s  n o t  performed.  

# t o  pay under  t h e  a p p l i c a b l e  law upon which t h e  pay 

W e  a g r e e  w i t h  t h e  s t a t e m e n t  made by t h e  O f f i c e  of 
P e r s o n n e l  Management t h a t  t h e  F a i r  Labor S t a n d a r d s  A c t  

._. . . . 
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sets minimum standards to protect employees and we 
acknowledge that the Office is responsible for the 
implementation of the Fair Labor Standards Act for 
Federal employees. However, we are responsible for the 
interpretation of the provisions of title 5, United 
States Code. We cannot ignore the plain wording of 
5 U.S.C. 6322. Under that provision an employee is 
entitled to leave for jury duty without reduction or 
loss of pay. A similar provision at 5 U.S.C. 6323 
pertains to Federal employees on military leave, who are 
engaged in training in the Reserves and National Guard. 
The requirement in these provisions is that an employee 
shall receive the same compensation he otherwise would 
have received but for the fact that he was absent on 
military or court leave. 27 Comp. Gen. 353, 357 (1947). 
There is nothing in the language of 5 U.S.C. 6322 which 
restricts its application to compensation otherwise 
payable under title 5, United States Code, and we are 
not aware of anything in the legislative history of 
that provision which would compel such a restrictive 
view. Furthermore, that provision does not require 
that an employee meet the applicable statutory criteria 
for compensation during a period of court leave, but 
provides that the compensation of the employee shall not 
be diminished by such absence. 

The firefighters at George Air Force Base are 
regularly scheduled to work a 144-hour tour of duty in 
each biweekly work period. Although the firefighters' 
entitlement to overtime compensation under the Fair 
Labor Standards Act is reduced for those biweekly work 
periods in which they are on court leave during their 
regularly scheduled tour of duty, the court leave 
provision, 5 U.S.C. 6322, provides authority to pay 
them the same pay as they otherwise would receive under 
the Fair Labor Standards Act. Accordingly, under the 
authority of 5 U.S.C. 6322 the firefighters are entitled 
to the same amount of pay which they would otherwise 
receive for their regularly scheduled tour of duty in a 
biweekly pay period notwithstanding periods of court 
leave . 

Comptroller- General 
of the United States 
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