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C l a i m s  fo r  t r a n s p o r t a t i o n  s e r v i c e s  f u r - '  
n i s h e d  u n d e r  t h e  T r a n s p o r t a t i o n  A c t  of 
1940  are n o t  s u b j e c t  t o  t h e  d i s p u t e s  
r e s o l u t i o n  p r o c e d u r e  of t h e  C o n t r a c t  
Disputes A c t  of 1 9 7 8  (CDA) s i n c e  l e g i s -  
l a t i v e  h i s t o r y  of CDA i n d i c a t e s  no Con- 
g r e s s i o n a l  i n t e n t  to e x t e n d  c o v e r a g e  to  
matters c o v e r e d  by o t h e r  s t a t u t e s .  

The  A c t i n g  Director, O f f i c e  of F i n a n c e  and Management, 
D e p a r t m e n t  of A g r i c u l t u r e ,  h a s  r e q u e s t e d  a n  a d v a n c e  deci- 
s i o n  c o n c e r n i n g  t h e  a p p l i c a b i l i t y  of t h e  C o n t r a c t  D i s p u t e s  

d i s p u t e s  a r i s i n g  from t r a n s p o r t a t i o n  s e r v i c e s  f u r n i s h e d  
u n d e r  a Government  b i l l  of l a d i n g  (GBL). S p e c i f i c a l l y ,  t h e  
q u 2 s t i o n  p r e s e n t e d  is w h e t h e r  t h e  a u t h o r i t y  g r a n t e d  a con-  
t r a c t i n g  o f f i c e r  u n d e r  t h e  CDA s u p e r s e d e s  t h e  p r o c e d u r e s  
for s e t t l i n g  claims a n d  d i s p u t e s  u n d e r  e x i s t i n g  t r a n s -  
p o r t a t i o n  l a w .  F o r  t h e  r e a s o n s  d i s c u s s e d  below, w e  b e l i e v e  
t h a t  t h e  CDA d o e s  n o t  apply  t o  d i s p u t e s  a r i s i n g  f rom t r a n s -  
p o r t a t i o n  s e r v i c e s  c o v e r e d  by a GBL. 

A c t  O f  1978  ( C D A ) ,  41 U.S.C. § 601-613 (SUPP. I V  19801, t o  

By way of b a c k g r o u n d ,  a GRL is t h e  bas i c  p r o c u r e m e n t  
documen t  u s e d  by t h e  Government  f o r  a c q u i r i n g  f r e i g h t  
t r a n s p o r t a t i o n  s e r v i c e s  f rom common carr iers  under S e c t i o n  
321 of t h e  T r a n s p o r t a t i o n  A c t  of 1 9 4 0 ,  a s  amended, 49 
U . S . C .  § 1 0 7 2 1  (Supp.  IV 1 9 8 0 ) .  The A c t  a u t h o r i z e s  t h e  
p r o c u r e m e n t  of t r a n s p o r t a t i o n  s e r v i c e s ,  a t  p u b l i s h e d  ra tes ,  
from a n y  common carr ier  l a w f u l l y  o p e r a t i n g  i n  t h e  t e r r i t o r y  
where  s u c h  s e r v i c e s  a re  t o  be p e r f o r m e d .  

Under  t h e  T r a n s p o r t a t i o n  A c t  of 1940 ,  as  amended, 3 1  
U . S . C .  § 3726 a s  a d o p t e d  by Pub. L. 97-258 ( f o r m e r l y  31 
U . S . C .  S 2 4 4  (1976)), e x e c u t i v e  a g e n c i e s  m u s t  make p a y n e n t  
upon p r e s e n t a t i o n  o f  h i l l s  by a c a r r i e r  p r i o r  to  a u d i t ,  
w h e t h e r  o r  n o t  t h e  c h a r g e s  a re  d i s p u t e d .  The G e n e r a l  
S e r v i c e s  A d m i n i s t r a t i o n  (GSA) is  by l a w  t h e  a g e n c y  w i t h  
a u t h o r i t y  t o  a u d i t  t h e  c h a r g e s ,  to  d e d u c t  a n y  amount  deemed 
to he a n  o v e r c h a r g e ,  and  o t h e r w i s e  t o  e f f e c t  s e t t l e m e n t .  
I d .  Ct2izs a r i s i n g  from t h e  furnishing of transcort7tion - 
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services, i n c l u d i n g  services f u r n i s h e d  by a car r ie r  unde r  a 
G B L , . t h e r e f o r e  mus t  be p r e s e n t e d  i n  w r i t i n g  t o  GSA or its 
d e s i g n e e  agency .  F u r t h e r ,  a c la imant  d e s i r i n g  a r e v i e w  o f  
t h e  t r a n s p o r t a t i o n  s e t t l e m e n t  a c t i o n  t a k e n  by GSA or by a 
d e s i g n e e  a g e n c y  may r e q u e s t  r e v i e w  by t h e  G e n e r a l  Account-  
i n g  O f f i c e  (GAO). 

Under t h e  CDA, however,  t h e  d i s p u t e s  p r o c e d u r e s  are 
invoked by t h e  f i l i n g  o f  a claim w i t h  t h e  c o n t r a c t i n g  o f f i -  
cer. CDA 5 6 ( a ) .  The CDA r e q u i r e s  t h a t  a l l  claims by a 
c o n t r a c t o r  o r  by t h e  Government a g a i n s t  a c o n t r a c t o r  be t h e  
s u b j e c t  of a d e c i s i o n  by  t h e  c o n t r a c t i n g  o f f i c e r  which  is 
f i n a l  and  c o n c l u s i v e  u n l e s s  a n  a p p e a l  i s  t i m e l y  commenced. 
CDA 5 6 ( a ) ,  (b). An appeal may be f i l e d  w i t h  a n  agency  
b o a r d  o f  c o n t r a c t  appeals or  a c o n t r a c t o r  may i n s t e a d  b r i n g  
an a c t i o n  d i r e c t l y  on  t h e  c la im i n  t h e  U n i t e d  S t a t e s  C l a i m s  
C o u r t  ( f o r m e r l y  t h e  C o u r t  of C l a i m s ) .  CDA S S  7,  8 ,  10. 
Thus ,  i n d i v i d u a l  e x e c u t i v e  a g e n c i e s  u n d e r  t h e  CDA are  
a u t h o r i z e d  t o  a d m i n i s t r a t i v e l y  r e s o l v e ,  a t  l e a s t  i n i t i a l l y ,  
d i s p u t e s  c o n c e r n i n g  claims r e l a t i n g  t o  c o n t r a c t s  awarded by 
e a c h  agency.  

O b v i o u s l y ,  t h e  s t a t u t o r y  p r o v i s i o n s  c o n c e r n i n g  agency  
r e s o l u t i o n  o f  c la ims  u n d e r  t h e  CDA and t h e  T r a n s p o r t a t i o n  
A c t  o f  1940 are  d i s s i m i l a r .  As s t a t e d  above ,  u n d e r  t h e  
CDA, i n d i v i d u a l  e x e c u t i v e  a g e n c i e s ,  t h r o u g h  t h e i r  c o n t r a c t -  
i n g  o f f i c e r s ,  are a u t h o r i z e d  t o  r e s o l v e  d i s p u t e s  c o n c e r n i n g  
claims r e l a t i n g  t o  c o n t r a c t s  awarded by e a c h  agency .  Under 
t h e  T r a n s p o r t a t i o n  A c t  of 1940 ,  t h e  e x e c u t i v e  a g e n c i e s  have  
no  s u c h  a d j u d i c a t o r y  a u t h o r i t y  o v e r  claims f o r  t r a n s p o r t a -  
t i o n  services r e n d e r e d  f o r  t h e  a c c o u n t  of t h e  U n i t e d  
States. R a t h e r ,  s u c h  a u t h o r i t y  is v e s t e d  e x c l u s i v e l y  i n  
t h e  GSA, s u b j e c t  to  a n  a p p e a l  t o  GAO. 

The l a n g u a g e  of t h e  CDA i s  b r o a d  enough to  l i t e r a l l y  
encompass a l l  c o n t r a c t  claims, s i n c e  t h e  CDA a p p l i e s  to  
"any express o r  i m p l i e d  c o n t r a c t "  e n t e r e d  i n t o  by a n  execu-  
t i v e  agency  f o r  t h e  p r o c u r e m e n t  of p r o p e r t y  or s e r v i c e s .  
CDA S 3 ( a ) .  I n  t h i s  r e g a r d ,  w e  have  r e c o g n i z e d  t h a t  a GBL 
s e r v e s  a s  a c o n t r a c t  of c a r r i a g e  between a carr ier  and t h e  
Government f o r  f r e i g h t  t r a n s p o r t a t i o n  a c q u i r e d  u n d e r  t h e  
T r a n s p o r t a t i o n  A c t  of 1940. 55 Comp. Gene 1 7 4  ( 1 9 7 5 ) .  
However, t h e  CDA i t s e l f ,  e v e n  though  i t  c o n t a i n s  a r e p e a l e r  
s e c t i o n ,  d o e s  n o t  r e p e a l  any p r o v i s i o n  of e x i s t i n g  s t a t u t e s  
r e l a t i n g  t o  t h e  d i s p u t e s  r e s o l u t i o n  p r o v i s i o n s  o f  t h e  
T r a n s p o r t a t i o n  A c t  of 1940 ,  see CDA S 1 4  ("Amendments and 
Repeals"), and  repeal by  i m p n a t i o n  i s  n o t  f a v o r e d  by t h e  
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law. 1 A  S u t h e r l a n d ,  S t a t u t e s  and  S t a t u t o r y  C o n s t r u c t i o n  
23.10 ( 4 t h  Ed. C. S a n d s  1 9 7 3 ) .  Moreover ,  t h e  l e q i s l a t i v e  
h i s t o r y ,  which  w e  look t o  because t h e  CDA, i f  applied to 
t r a n s p o r t a t i o n  s e r v i c e s ,  and  t h e  T r a n s p o r t a t i o n  A c t  of 1940 
c o n t a i n  c o n f l i c t i n g  p r o v i s i o n s  w i t h  respect to  d i s p u t e s  
a r i s i n g  from t r a n s p o r t a t i o n  s e r v i c e s  r e n d e r e d ,  Kena i  
P e n i n s u l a  Borough v.  S t a t e  of A l a s k a ,  612  F.2d  1210 ( 9 t h  
C i r .  1 9 8 0 ) ,  d o e s  n o t  m e n t i o n  t r a n s p o r t a t i o n  s e r v i c e s  as 
b e i n g  s u b j e c t  to t h e  A c t .  

The l e g i s l a t i v e  h i s t o r y  d o e s  i n d i c a t e  t h a t  t h e  CDA 
i m p l e m e n t s  t h e  r ecommenda t ions  of t h e  Commission o n  Govern- 
ment  P r o c u r e m e n t .  See s. Rep. N o .  95-1118, 9 5 t h  Cong., 2nd 
Sess.,  r e p r i n t e d  i n  [19781 U.S. Code Cong. & Ad. News 5235.  
The Commiss ion ' s  s t u d i e s  and  r ecommenda t ions  had n o t h i n g  to 
do w i t h  t r a n s p o r t a t i o n  claims. The Commission w a s  con- 
c e r n e d ,  among o t h e r  t h i n g s ,  w i t h  t h e  d i s t i n c t i o n  which  had 
a r i s e n  r e g a r d i n g  r e s o l u t i o n  of c o n t r a c t  d i s p u t e s  a r i s i n g  
"unde r"  t h e  c o n t r a c t  and t h o s e  a r i s i n g  o u t s i d e  t h e  c o n t r a c t  
( e . g . ,  b r e a c h  of c o n t r a c t  c la ims) .  S e e  Report  of t h e  Corn- 
m i s s i o n  on  Government P r o c u r e m e n t ,  Volume 4 ,  C h a p t e r  2. 
=Congress d i d ,  i n  e n a c t i n g  the CDA, was to  a d o p t  a un i -  
form system f o r  r e s o l u t i o n  of p r o c u r e m e n t  c o n t r a c t  d i s -  
p u t e s .  S e e  S. Rep. N o .  95-1118, s u p r a .  

- 

- 

- 
I n  o t h e r  words,  C o n g r e s s  merely i n t e n d e d  t o  improve 

t h e  d i s p u t e s  r e s o l u t i o n  p r o c e d u r e s  f o r  c o n t r a c t s  awarded  
u n d e r  t h e  p r o c u r e m e n t  s t a t u t e s .  W e  f i n d  n o t h i n g  i n  t h e  CDA 
or i t s  l e g i s l a t i v e  h i s t o r y  which  i n d i c a t e s  any i n t e n t  o n  
t h e  pa r t  o f  C o n g r e s s  to  e x t e n d  CDA c o v e r a g e  t o  matters 
c o v e r e d  by o t h e r  s t a t u t e s ,  s u c h  as  t r a n s p o r t a t i o n  claims 
u n d e r  t h e  T r a n s p o r t a t i o n  A c t  of 1940. 

T h e r e f o r e ,  w e  c o n c l u d e  k h a t  t h e  CDA is n o t  appl icable  
to  t h e  p r o c u r e m e n t  of s u c h  t r a n s p o r t a t i o n  services .  

Comptro 1 Ye r k e n e r  a1 
o f  t h e  U n i t e d  S t a t e s  
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