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MATTER OF: J a c q u e l y n  D. C r u c e  a n d  
C h r i s t o p h e r  F .  Pe r ry  

UIGEST: Two nonexempt  empl .oyees  of t he  
Department of tine I n t e r i o r  earned 
overt ime for t r a v e l  u n d e r  the  F a i r  
Labor S t a r i d a r d s  Act, 29 U.S.C. 201 
e t  seq. ,  but nct u n d e r  t i t l e  5 ,  
U n i t 2 d  States Code. Agency 
sttempted to  g ran t  c o m p e n s a t o r y  t i m e  
o f f  i n  l i e u  of ,nayJ.ng o v e r t i m e  d u e  
t c : ~  -7. need t-o conserve available 
f l r n d s .  ~ i ~ c e  t h e r e  i s  n o  a u t h o r i t y  

iind(r.r t:?::: Fziz ~cltor StznLiiarda A c t  
where ent i t l . e r r :en t  t o  overt ine pay  
zccrues s o l e l y  u n d e r  the  A c t ,  a need 
LG consercre f u n d s  does n o t  s z r v e  a s  
z basis to  p e r m i t  t h e  granting of 
cornpi.i-isatorry time off i n  l i e u  of 
pa.yiiig the overtime corngensation 
due. -_I_-____ rv:!&tt.er of -_-- 3art: i t t ,  58 C.2np. 
G e n .  1 ( 1 9 7 8 )  distingulshed. 

-- 

yr t ,? i i i - r ;  eoq2e:isatory time o f f  

An ,"zuthor.i xed C e r t i f y i n g  Officer, 9epartmc-nt o f  
t h e  :i .zkericr, reyliesfi.~ F decision O;I t h e  proprietL7 sf 

:-isctQi:y t i i n s ; .  o f f  in lieu of p:iiyi:i3 c l .~er -  
i n n  to LYO e a p i o y e e s ,  Ms. Jacc ;%ie lyn  3 .  
C h r i . : k o p h c r  i-. ?err:?, u c d e r  tr:e $: -~vi - -  
a i r  Labor S tanaa i rds  A c t ,  2 9  U.S.C. 2 9 1  

et ssq. 

f4s. C - a c e  and Mr - Perr17 a r e  n o r P x e i n p t  ernplc:.. 
and b o t h  a re  e n t i t l e d  t o  overtime pay u n d e r  t k ~ .  Act: as 
t h e  r e s u l t  of h a v i n g  pei-Eorr,:ed official t r a v e l .  
Neither e m p l o y e e  i s  e n t i t l e d  t o  o v e r t i n e  pay u n d e r  
title 5 ,  t!nit_ed S t a t e s  Code, because the c i r c u m s t z n c s s  
of their t r a v e l  ineei: n o n e  of t h e  c r i t 2 r i a  of 5 J.s.~. 
5542  u n d e r  w h i c h  eirne i n  2 k r a v c l  s t a t u s  may 5e 
compensated as o v e r t  1 n:tl h o u r s  of worK. 
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q u e s t i o n ,  a p p r o v e d  t h e  c r e d i t i n g  of c o m p e n s a t o r y  time 
off i n  l i e u  of o v e r t i m e  pay.  T h a t  a c t i o n  was t a k e n  i n  
r e l i a n c , e  o n  our r u l i n g  i n  Matter of B a r n i t t ,  58 Comp. 
Gen. 1 ( 1 9 7 8 ) .  

The  q u e s t i o n  asked i s  w h e t h e r ,  based o n  a n e e d  t o  
c o n s e r v e  f u n d s ,  a nonexempt  e m p l o y e e  may be g r a n t e d  . 

c o m p e n s a t o r y  time o f f  in l i e u  of o v e r t i m e  p a y  where h i s  
e n t i t l e m e n t  t o  s u c h  p a y  a r i s e s  solely u n d e r  t h e  Fa i r  
Labor S t a n d a r d s  A c t .  The C e r t i f y i n g  o f f i c e r  p o i n t s  o u t  
t h a t  m a n a g e r s  s e e k i n g  ways  t o  s a v e  f u n d s  may f i n d  i t  
h e l p f u l  t o  g r a n t  c o m p e n s a t o r y  t i m e  o f f  r a t h e r  t h a n  p a y  
o v e r t i m e  w h e n e v e r  p o s s i b l e .  S i n c e  t h e r e  i s  no  
a u t h o r i t y  u n d e r  t h e  A c t  f o r  g r a n t i n g  c o m p e n s a t o r y  t i m e  
o f f ,  w e  h o l d  t h a t  c o m p e n s a t o r y  time off may not be  
s u b s t i t u t e d  for  t h e  FLSA o v e r t i m e  c o m p e n s a t i o n  to  w h i c h  
t h e  e m p l o y e e s  a r e  e n t i t l e d ,  e v e n  i n  a n  e f f o r t  t o  
conserve f u n d s .  

I n  Matter of -- B a r n i t t ,  t h e  e m p l o y e e  was e n t i t l e d  t o  
o v e r t i m e  u n d e r  b o t h  t h e  Fa i r  Labor S t a n d a r d s  Act and  
t i t l e  5 ,  U n i t e d  S t a t e s  Code. S ince  5 U.S.C. 5543 
specliically a u t h o r i z e s  t h e  g r a n t i n g  of c o m p e n s a t o r y  
t i m e  o f f  i n  l i e u  o f  o v e r t i m e  pay f o r  e m p l o y e e s  
e n t i t l e d  to overtime c o n p e n s a t i o n  iincler t . i t l e  5 ,  U n i t e d  
S t a t e s  Code, we h e l d  t h a t  t h e r e  w a s  n o  v i o l a t i o n  of t h e  
F a i r  Labor  S t a n d a r d s  A c t  i f ,  due  t o  a l a c k  of f u n d s  for  
p a y m e n t  of o v e r t i m e ,  a n  e m p l o y e e  i s  n o t  g i v e n  a c h o i c e  
b e t w e e n  o v e r t l r i e  pay a n d  c o m p e n s a t o r y  time o f f .  T h a t  
case i s  d i s t i n g u i s h a b l e  from t h e  p r e s e n t  s i t u a t i o n .  

I n  t h e  p r e s e n t  case, t h e  sole a u t h o r i t y  f o r  t h e  
p a y m e n t  o f  o v e r t i m e  p a y  is  c o n t a i n e d  i n  29  U . S . C .  2 0 7 ,  
w h i c h  p r o v i d e s  in p a r t :  

" ( a ) ( l )  Except as  o t h e r w i s e  p r o v i d e d  
i n  this s e c t i o n  no e m p l o y e r  s h a l l  employ  
any of h i s  e m p l o y e e s  * * * f o r  a workweek 
longer t h a n  f o r t y  h o u r s  u n l e s s  s u c h  
employee r e c e i v e s  c o m p e n s a t i o n  for  h i s  
e n p l o y 3 e n t  i n  excess  of t h e  hours a b o v e  
s p e c i f i e d  a t  a r a t e  n o t  l e s s  t h a n  o n e  and 
o n e - h a l f  times t h e  r e g u l a r  r a t e  a t  w h i c h  
h e  is e m p l o y e d . "  
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P a r a g r a p h  2 4 . 1 ~ .  of A t t a c h m e n t  1 t o  F e d e r a l  P e r s o n -  
nel Manual  L e t t e r  N o .  551-6,  J u n e  1 2 ,  1 9 7 5 ,  s t a t e s :  

'IC. O v e r t i m e  pay e n t i t l e m e n t  s o l e l y  
under FLSA. I f  a nonexempt  e m p l o y e e  e a r n s  
h i s  o v e r t i m e  pay e n t i t l e m e n t  i n  a g i v e n  
workweek s o l e l y  u n d e r  FLSA,  h e  m u s t  be 
paid for  t h e  o v e r t i m e  work. No,  compen- 
s a t o r y  t i m e  off is  allowed." 

I n  v i e w  of t h e  f o r e g o i n c ; ,  a n e e d  t o  c o n s e r v e  f u n d s  
w o u l d  n o t  s e r v e  a s  a b a s i s  f o r  c r e d i t i n g  c o m p e n s a t o r y  
time in l i e u  of p a y i n g  o v e r t i m e  c o m p e n s a t i o n  where t h e  
e n t i t l e m e n t  t o  o v e r t i m e  a c c r u e d  s o l e l y  u n d e r  t h e  
p r o v i s i o n s  of t h e  F g i r  Labor S t z n d a r d s  A c t .  Compare 
- Matter of Customs Patrol Officers, ~- 58 C o m p .  Gen.  547 
( 1 9 7 9 ) .  

1 

k Cornp t r o l l  e? G d n e r  a1  
of t h e  U n i t e d  S t a t e s  
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