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Where t h e  Government h a s  r e c e i v e d  n o t i c e  of a 
v a l i d  a s s i g n m e n t ,  b u t  t h e r e a f t e r  e r r o n e o u s l y  
p a y s  t h e  a s s i g n o r ,  it r e m a i n s  l i a b l e  t o  t h e  
a s s i g n e e  f o r  t h e  e r r o n e o u s  payment.  

A l though  a t h i r d  p a r t y  g u a r a n t o r  r e p a i d  t h e  
a s s i g n e e  f i n a n c i n g  hank t h e  sum o u t s t a n d i n g  o n  
a l o a n  made b y  t h e  bank t o  a Government con- 
t ractor ,  t h e  Government r e m a i n s  o b l i g a t e d  t o  
pay t h e  a s s i g n e e  bank s i n c e  t h e  Government is 
a s t r a n g e r  t o  t r a n s a c t i o n s  be tween  t h e  
a s s i g n e e  and t h e  t h i r d  p a r t y .  

T h i r d  p a r t y  g u a r a n t o r  becomes s u h r o g a t e d  t o  
t h e  f i n a n c i n g  b a n k ' s  r i g h t s  u n d e r  t h e  l a t t e r ' s  
a s s i g n m e n t  of a Government c o n t r a c t o r ' s  r i g h t  
to  c o n t r a c t  paymen t s  where t h e  g u a r a n t o r  p a i d  
t h e  c o n t r a c t o r ' s  d e b t  t o  t h e  f i n a n c i n g  bank 
p u r s u a n t  t o  o b l i g a t i o n  as  g u a r a n t o r  o f  t h e  
l o a n .  A c c o r d i n g l y ,  t h e  g u a r a n t o r  s t a n d s  i n  
t h e  place of t h e  o r i g i n a l  f i n a n c i n g  bank and 
o b t a i n s  t h e  r i g h t  t o  be p a i d  by  t h e  Government 
i n  t h e  amount wh ich  t h e  g u a r a n t o r  p a i d  t o  t h e  
bank.  

Because  o f  a p p a r e n t  v a l i d i t y  of b o t h  
a s s i g n e e ' s  claim and s u b r o g e e ' s  claim, GAO 
recommends t h a t  b o t h  p a r t i e s  be r e q u e s t e d  t o  
d i r e c t  t h e  Government a s  t o  form i n  which 
payment  shot l ld  h e  i s s u e d ,  w i t h  a p p r o p r i a t e  
w a v i e r  of p o s s i b l e  claims s u f f i c i e n t  t o  
p r o v i d e  t h e  Government w i t h  a n  a c q u i t t a n c e  
which s h a l l  be b i n d i n g  on  h o t h .  

J o s e p h  Slemp claims payment of $12 ,000  which r e p r e -  
s e n t s  money p a i d  t o  Tr i -Tech  C o r p o r a t i o n  ( T r i - T e c h )  by ' t h e  
N a t i o n a l  I n s t i t u t e s  of H e a l t h  { N I H )  u n d e r  c o n t r a c t  N o .  263-  
77-C-0690. M r .  S lemp asser t s  t h a t  t h e  money was i m p r o p e r l y  
p a i d  t o  t h e  a s s i g n o r  ( T r i - T e c h )  a f t e r  a n  a s s i g n m e n t  o f  
c o n t r a c t  p r o c e e d s  had been  made t o  t h e  G u a r a n t y  Bank and 
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T r u s t  Company ( G u a r a n t y  Bank) ;  M r .  S lemp a r g u e s  t h a t  h e  h a s  
become s u b r o g a t e d  t o  t h e  b a n k ' s  claim a g a i n s t  N I H  by  v i r t u e  
of h a v i n g  p a i d  t h e  bank  i n  f u l l  a s  e n d o r s e r  o f  a n o t e  which  
t h e  bank  was u n a b l e  t o  col lect  f rom Tri-Tech.  

We allow t h e  claim. 

The u n d e r l y i n g  c o n t r a c t  was awarded b y  N I H  t o  Tr i -Tech  
o n  Sep tember  30, 1977, a t  which t i m e  M r .  S lemp was p r e s i d e n t  
of Tr i -Tech .  On December 12, 1977, Tri -Tech  p r e s e n t e d  N I H  
w i t h  a n  a s s i g n m e n t  o f  claims u n d e r  t h e  c o n t r a c t  i n  f a v o r  o f  
G u a r a n t y  Bank. The c o n t r a c t  was m o d i f i e d  o n  t h a t  d a t e  to 
p r o v i d e  t h a t  payment  o f  money d u e  u n d e r  t h e  c o n t r a c t  to  
Tr i -Tech  would be paid t o  t h e  a s s i g n e e ,  G u a r a n t y  Bank. N I H  
c o n c e d e s  t h a t  t h i s  c o n s t i t u t e d  a v a l i d  and b i n d i n g  a s s i g n -  
ment  w i t h  p r o p e r  n o t i c e  u n d e r  t h e  Ass ignmen t  of C l a i m s  A c t ,  
31 U.S.C. $4 203 (now t o  be c o d i f i e d  a t  31  U.S.C. $5' 37271, 
a n d  4 1  U.S.C. 5 15 (1976). 

On Septemher 1 0 ,  1978, i n  c o n s i d e r a t i o n  o f  t h e  a s s i g n -  
men t ,  G u a r a n t y  Bank made a l o a n  t o  Tr i -Tech  i n  t h e  amount of 
$15,500 t o  f i n a n c e  T r i - T e c h ' s  p e r f o r m a n c e  u n d e r  t h e  N I H  
c o n t r a c t .  M r .  Slemp, i n d i v i d u a l l y ,  g u a r a n t e e d  payment  o f  
t h i s  l o a n  b y  e n d o r s e m e n t  o f  T r i - T e c h ' s  p r o m i s s o r y  n o t e  to  
G u a r a n t y  Bank. On November 22, 1978, N I H  made a payment  
u n d e r  t h e  c o n t r a c t  d i r e c t l y  t o  Tr i -Tech  i n  t h e  amount o f  
$12,000. T h i s  amount  w a s  s u b s e q u e n t l y  p a i d  over by  Tr i -Tech  
t o  t h e  I n t e r n a l  Revenue S e r v i c e  (IRS) i n  r e s p o n s e  t o  a 
n o t i c e  o f  l e v y  s e r v e d  b y  t h e  IRS on  b o t h  N I H  and Tr i -Tech  on 
November 27, 1978. On March 21, 1979, N I H  made a n o t h e r  pay- 
ment  d i r e c t l y  t o  Tr i -Tech  i n  t h e  amount  o f  $6 ,000 .  T h i s  
l a t t e r  amount was p a i d  over t o  G u a r a n t y  Bank i n  p a r t i a l  
s a t i s f a c t i o n  of T r i - T e c h ' s  o u t s t a n d i n g  deb t .  T h e r e a f t e r ,  
t h e  bank  r e q u e s t e d  e i t h e r  N I H ' s  a s s i s t a n c e  i n  r e t r i e v i n g  t h e  
$12,000 e r r o n e o u s l y  p a i d  t o  Tr i -Tech  or re imbursemen t  hy N I H  
o f  t h e  f u n d s  owed t o  t h e  bank u n d e r  t h e  a s s i g n m e n t .  N I H  
d e n i e d  t h e  b a n k ' s  r e q u e s t  on t h e  g r o u n d s  t h a t  t h e  money was 
p r o p e r l y  p a i d  t o  t h e  IRS; t h e  bank t h e n  u n s u c c e s s f u l l y  
attempted t o  co l l ec t  t h e  b a l a n c e  d u e  f rom Tr i -Tech .  N e x t ,  
t h e  bank  r e q u e s t e d  and  r e c e i v e d  payment  d i r e c t  f rom 
M r .  S lemp a s  e n d o r s e r  o f  t h e  n o t e .  I n  c o n s i d e r a t i o n  f o r  
Mr. S l e m p ' s  f u l l  payment  u n d e r  t h e  n o t e ,  t h e  bank a s s i g n e d  
i t s  i n t e r e s t ,  w i t h o u t  recourse,  t o  M r .  Slemp. M r .  S l e m p ' s  
claim a g a i n s t  N I H  is b a s e d  on h i s  r i g h t s  a r i s i n g  from 
payment  o f  t h i s  d e b t .  

N I H  c o n c e d e s  t h a t  i t s  $ 1 2 , 0 0 0  payment  t o  Tr i -Tech ,  t h e  
a s s i g n o r ,  was i m p r o p e r l y  made i n  v i ew o f  t h e  v a l i d  a s s i g n -  
ment  t o  t h e  G u a r a n t y  Bank. A s  N I H  a l so  c o n c e d e s ,  o r d i -  
n a r i l y ,  once t h e  Co~,rc-?rren" h a s  receiT.7ed nctice oE a v a l i d  
a s s i g n m e n t  and thereat ter e r r o n e o u s l y  p a y s  t h e  a s s i g n o r ,  i t  
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remains l i a b l e  t o  t h e  a s s i g n e e  f o r  t h e  amount of t h e  
e r r o n e o u s  payment.  C e n t r a l  N a t i o n a l  Bank o f  Richmond, 9 1  
F. Supp, 738 ( C t .  C 1 .  1950); C e n t e n n i a l  Sys t ems ,  Incor- 
p o r a t e d ,  B-196275, October 29, 1981, 81-2 CPD 403. However, 
N I H  a r g u e s  t h a t  t h e  IRS l e v y  migh t  ( h u t  c o n c e d e d l y  p r o b a b l y  

' w o u l d  n o t )  have  b e e n  v a l i d  a g a i n s t  t h e  G u a r a n t y  Bank a n d ,  
t h e r e f o r e ,  N I H  a r g u e s  t h a t  it m i g h t  be v a l i d  as  a g a i n s t  
M r .  Slemp--with t h e  r e s u l t  t h a t  M r ,  S lemp a c t u a l l y  d i d  n o t  
s u f f e r  any  i n j u r y  as  t h e  r e s u l t  o f  t h e  e r r o n e o u s  payment .  
NIH a lso  a r g u e s  t h a t  M r .  Slemp's r i g h t s  as  a s u b r o g e e  of t h e  
bank  are a matter o f  e q u i t y  and it would be " i n e q u i t a b l e "  t o  
permit M r .  Slemp t o  g a i n  by  s h i f t i n g  t o  h i s  s t a t u s  as  a n  
i n d i v i d u a l  w i t h  respect t o  t h i s  claim when h e  a p p e a r e d  t o  
act  a s  a n  o f f i c e r  o r  employee of Tr i -Tech  w i t h  respect t o  
t h e  o t h e r  r e l e v a n t  t r a n s a c t i o n s  a t  i s s u e .  

W e  f i n d  t h e s e  a r g u m e n t s  i n a p p o s i t e .  F i r s t ,  t h e  r e c o r d  
c lear ly  e s t a b l i s h e s  t h a t  M r .  Slemp was no l o n g e r  p r e s i d e n t  
of Tr i -Tech  a t  t h e  t i m e  t h a t  h e  e n d o r s e d  t h e  n o t e  t o  
G u a r a n t y  Bank and t h e r e  is  no  e v i d e n c e  w h a t s o e v e r  t h a t  he  
a c t e d  i n  a n y t h i n g  o t h e r  t h a n  h i s  i n d i v i d u a l  c a p a c i t y  d u r i n g  
a n y  o f  t h e  r e l e v a n t  t r a n s a c t i o n s .  Wi th  respect t o  t h e  IRS 
l e v y ,  i t  was served a f t e r  NIH made payment  t o  Tr i -Tech .  
I n  a d d i t i o n ,  t h e  f a c t  t h a t  a n  a s s i g n e e  h a s  been  p a i d  o n c e  by 
a t h i r d  p a r t y  is n o t  d e t e r m i n a t i v e  o f  t h e  a s s i g n e e ' s  r i g h t s  
o r  o f  t h e  Government ' s  o b l i g a t i o n s  u n d e r  a n  a s s i g n m e n t .  
T h i s  is because t h e  Government is a s t r a n g e r  t o  a n y  
c o n t r a c t u a l  a r r a n g e m e n t s  between t h e  a s s i g n e e  and a n y  t h i r d  
p a r t y .  T r i l o n  R e s e a r c h  C o r p o r a t i o n ,  54 Comp. Gen. 137  
( 1 9 7 4 ) ,  74-2 CPD 116 .  Thus it is  c lear  t h a t  t h e  Government 
c o n t i n u e s  t o  he o b l i g a t e d  i n  t h e  amount  o f  t h e  c o n t r a c t  
proceeds i m p r o p e r l y  p a i d  t o  Tr i -Tech ,  and  as  a s t a k e h o l d e r  
t h e  Government ' s  o n l y  c o n c e r n  is  t h a t  i t  d i s b u r s e s  t h e  money 
to t h e  appropriate r e c i p i e n t  and  r e c e i v e s  a v a l i d  
a c q u i t t a n c e  on t h e  claim. 

M r .  Slemp h a s  two a l t e r n a t e  bases f o r  r e c o v e r y ;  o n e  as  
t h e  t h i r d  p a r t y  a s s i g n e e  of t h e  n o t e ,  t h e  o t h e r  a s  s u h r o g e e  
t o  G u a r a n t y  B a n k ' s  claim a g a i n s t  N I H .  M r .  Slemp's claim a s  
a t h i r d  p a r t y  a s s i g n e e  is i n v a l i d  b e c a u s e  t h e  a s s i g n m e n t  
v io l a t e s  t h e  Ass ignment  of C l a i m s  A c t .  See B e r k e l e y  v.  
U n i t e d  S t a t e s ,  276 F.2d 9 ( C t .  C 1 .  1 9 6 0 ) F G u a r a n t y  B a n k ' s  
a s s i g n m e n t  o f  t h e  note to Mr. Slemp was i n v a l i d  u n d e r  t h e  
a c t  f o r  a v a r i e t y  o f  r e a s o n s ,  i n c l u d i n g  t h e  f a c t  t h a t  M r .  
S lemp is n o t  a q u a l i f y i n g  f i n a n c i a l  i n s t i t u t i o n ,  h e  d i d  n o t  
a d v a n c e  f u n d s  f o r  t h e  pe r fo rmance  of t h e  Government 
c o n t r a c t ,  and p r o p e r  n o t i c e  w a s  n o t  g i v e n  t o  N I H .  - S e e  49 
Comp. Gen. 4 4  ( 1 9 6 9 ) .  

.. . 
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However, n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  M r .  S l emp  is 
d i s q u a l i f i e d  b y  s t a t u t e  as  a n  a s s i g n e e ,  h e  may s t i l l  be 
p e r m i t t e d  t o  r e c o v e r  as a subrogee i n  e q u i t y ,  i f  h e  o b t a i n e d  
h i s  s u b r o g a t i o n  r i g h t s  b y  o p e r a t i o n  o f  law. U n i t e d  S t a t e s  
V. A e t n a  C a s u a l t y  ti S u r e t y  Co . ,  338 U.S. 366 ( 1 9 4 9 ) ;  Numax 
E l e c t r o n i c s ,  I n c . ,  54 Comp. Gen. 580 (19751 ,  75-1 C P D  21. 
Here, it is clear  t h a t  M r .  Slemp m e t  t h e  g e n e r a l  s u b r o g a t i o n  
r e q u i r e m e n t s  i n  t h a t  h e  d i s c h a r g e d  T r i - T e c h ' s  o b l i g a t i o n  t o  
G u a r a n t y  Bank u n d e r  c o m p u l s i o n  i n  h i s  c a p a c i t y  as  g u a r a n t o r  
of T r i - T e c h ' s  n o t e  and  n o t  m e r e l y  a s  a v o l u n t e e r .  - S e e  
U n i t e d  S t a t e s  v .  Munsey T r u s t  Co. ,  332 U.S. 234 ( 1 9 4 7 ) ;  
P r a i r i e  S t a t e  Bank V .  U n i t e d  S t a t e s ,  164  U . S .  227 ( 1 8 9 6 ) .  

M r .  S lemp h a s  a mixed s t a t u s  a s  b o t h  a s u b r o g e e  and 
a n  a s s i g n e e .  - I n  F i r s t  N a t i o n a l  C i t y  Bank v .  U n i t e d  S t a t e s ,  
548 F.2d 928  ( C t .  C 1 .  19771 ,  t h e  C o u r t  of C l a i m s  found  t h a t  
a p l a i n t i f f  w i t h  s u c h  a mixed s t a t u s ,  w h i l e  d i s q u a l i f i e d  as  
a n  a s s i g n e e ,  w a s  e n t i t l e d  t o  r e c o v e r  a s  a s u b r o g e e .  I n  
r e a c h i n g  i t s  c o n c l u s i o n ,  t h e  c o u r t  emphas ized  t h e  c o u r s e  of 
c o n d u c t  of t h e  Government  i n  d e a l i n g  d i r e c t l y  w i t h  t h e  
s u b r o g e e  p r i o r  t o  t h e  f i l i n g  o f  t h e - c l a i m .  
s u p r a ,  a t  936 ,  937 .  N o  s u c h  c o u r s e  of c o n d u c t  is p r e s e n t  
be tween  t h e  Government  and  M r .  Slemp i n  t h e  p r e s e n t  case. 

F i r s t  N a t i o n a l ,  

- - 

A c c o r d i n g l y ,  t h e r e  is  some q u e s t i o n  as  t o  Mr. S l e m p ' s  r i g h t  
to payment  a s  a s u b r o g e e .  

N e v e r t h e l e s s ,  w e  f i n d  t h a t  e i t h e r  M r .  S lemp or G u a r a n t y  
Bank h a s  a v a l i d  claim. Thus ,  t h e  Governmen t ' s  c o n c e r n  is 
t h a t  payment  be made t o  t h e  proper p a r t y  i n  i n t e r e s t  i n  
order t o  o b t a i n  a v a l i d  a c q u i t t a n c e .  To  o b t a i n  t h i s  r e s u l t ,  
w e  recommend t h a t  H H S  r e q u e s t  i n s t r u c t i o n  f rom M r .  Slemp and 
t h e  bank  r e g a r d i n g  wh ich  p a r t y  o r  p a r t i e s  s h o u l d  he  i s s u e d  
t h e  c h e c k ,  w i t h  w h i c h e v e r  p a r t y  ( i f  e i t h e r )  n o t  a p p e a r i n g  on  
t h e  c h e c k  a l so  p r o v i d i n g  a w a i v e r  of claim a g a i n s t  t h e  
Government .  Upon r e c e i p t  o f  s u c h  w a i v e r  and  i n s t r u c t i o n s ,  
HHS s h o u l d  i s s u e  a c h e c k  p a y a b l e  as  d i r e c t e d  by t h e  pa r t i e s .  

of t h e  U n i t e d  S t a t e s  




