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MATTER OF: R e t e n t i o n  of T ime  and A t t e n d a n c e  R e c o r d s  

3 1 ~ ~ s ~ :  1. F M - q u e s t i o n s  w h e t h e r  t i n e  a n d  
a t t e n d a n c e  ( T & A )  r e p o r t s  s h o u l d  
be r e t a i n e d  more t h a n  3 y e a r s  i n  
order  t o  a d j u d i c a t e  c la ims s u b j e c t  
ta 6 - y e a r  s t a t u t e  of l i m i t a t i o n s .  
W i t h o u t  a d d i t i o n a l  i n f o r m a t i o n ,  
we would  n o t  recommend a n y  c h a n g e  
i n  t h e  G e n e r a l  Records S c h e d u l e  2 
w i t h  r e g a r d  t o  e x t e n u i n g  r e t e n -  
t i o n  per iod  f o r  TStA repcrts fyom \ 
3 to 6 yea r s .  

2. \{here c la ims have b e e n  f i l e d  by o r  
a g a i n s t  t h e  G o v C r n i n E n t ,  rzcords 
a u s t  be r e t a i n e ( 3  k i l t h o u t  r e g L r d  to 
r e c o r d  r e t e n t i o n  s c h e d u l e s  L n t i l  
t h e  claims a re  s e t t l e d  (>r t h e  
a g e n c y  h z s  rece ived  - m i t t e n  
a p p r o v a l  fron GAO. S e e a - 4 - f . t . 5 .  C. 
5 3309. 
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The issues i n  t h i s  d e c i s i o n  are  (1) w h e t h e r  t i m e  
and a t t e n d a n c e  ( ? & A )  reports s h c u l d  be r e t a i n e d  
6 y e a r s  I n s t e a d  of t h e  p r e s e n t  3 y e a r s  i n  o r d e r  to 
a d j u d i c a t e  c la ims s u c h  as o v e r t h e  u n d e r  t h e  F a i r  
Labor  S t a n d a r d s  A c t  ( F L S A ) ,  and ( 2 )  i f  such  r e c o r d s  
a re  k e p t  o n l y  3 y e a r s ,  w h e t h e r  claims beyond 3 y e a r s  
may be d e n i e d  d u e  t o  t h e  absence o f  o f f i c i a l  
records. \ ie  h o l d  t h a t  (1) T & A  r e p o r t s  need n o t  be  
k e p t  inore t h a n  3 y e a r s  e x c e p t  where claims have  
been f i l e d ,  b u t  t h a t  ( 2 )  c la ims beyond 3 y e a r s  may 
n o t  be d i s m i s s e d  because T&A r e p o r t s  a r e  n o  l o n g e r  
a v a i l a b l e .  

I 

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a request f rom 
George B. F i n e b e r g ,  C h i e f ,  F i n a n c i a l  Sys tems 
D i v i s i o n ,  O f f i c e  of A c c o u n t i n g r  F e d e r a l  A v i a t i o n  
A d m i n i s t r a t i o n  ( F A A ) .  The  request  s t a t e s  t h a t  
a c c o r d i n g  t o  t h e  G e n e r a l  R e c o r d s  S c h e d u l e  2 i s s u e d  by 
t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A ) ,  T&A 
r e p o r t s  a re  t o  b e , d e s t r o y e d  a f t e r  G e n e r a l  Accoun t ing  
O f f i c e  (CAO) a u d i t  o r  3 y e a r s ,  w h i c h e v e r  is s o o n e r .  
€lowe\*er, s i n c e  T64 r e p o r t s  are  u s e d  i n  a d j u d i c a t i n g  
c l a i m s  s u c h  as  r e t x o a c t i v e  e n t i t l e m e n t  t o  o v e r t i m e  
u n d e r  t h e  F L S A ,  t h e  FpAA n o t e s  t h a t  s u c h  i n f o r m a t i o n  
woclld be u n a v a i l a b l e  f o r  c la ims  e x t e n d i n g  beyond 3 
years .  S e e ,  f o r  example ,  9-2W2,--Qecember 2 1 ,  
1 9 5 1 ,  i n v o l v i n g  r e t r o a c t i v e  c o v e r a g e  Gnder the FLSA 
for c e r t a i n  F A A  employees s u b j e c t  t G  s: 6--;ear s t a t u t - e  
of l i m i t a t i o n s .  T h e r e f o r e ,  t h e  FAA q u e s t i o n s  
(1) whe the r  T & A  flies s h o u l d  be d e s t r o y e d  i n  accord- 
ance w i t h  the G S A  s c h e d u l e  w i t h o u t  r e g a r d  t o  claims 
w h i c h  have  o r  may be s u b m i t t e d  f o r  u p  t o  a 6 -yea r  
pe r iod ,  a n 3  ( 2 )  i f  s u c h  records are d e s t r o y e d ,  
w h e t h e r  c l a i m s  f o r  more t h a n  3 y e a r s  may be d e n i e d  
b e c a u s e  o f f i c i a l  files t o  a d j u d i c a t e  t h e  clc?im are  no 
l o n g e r  a v a i l a b l e .  

Under t h e  p r o v i s i o n s  o f  44--Ff-.-S;C. C h a p t e r  31 ,  
Federal  a g e n c i e s  s h a l l  r n a i n t a i n  a d e q u a t e  r e c o r d s  of 
i t s  a c t i v i t i e s ,  and  u n d e r  t h e  p r o v i s i o n s  of 
4 4  U.S.C. Chapter 3 3 ,  ce r t a in  r e c o r d s  s h a l l  be 
d i s p o s e d  of a c c o r d i n g  to  s c h e d u l e s  a g r e e d  t o  by t h e  
A d m i n i s t r a t o r  of G e n e r a l  S e r v i c e s .  See  4 4  U.S.C. 
S 3303a ( 1 9 7 6 ) ;  and  4 1  C.F.R. P a r t  101 ,  Subpart 
101-11.4 ( 1 9 8 1 ) .  The G e n e r a l  Records Schedule 2 

- 2 -  

. . - .~ ... . . . 
7. 



B-206658 ir 
i 

( P a y r o l l i n g  a n d  Pay A d m i n i s t r a t i o n  Records) i s s u e d  
p u r s u a n t  t o  4 1  C .F .R .  S 101-11 .404-2  p r o v i d e s  t h e  
d i s p o s i t i o n  s c h e d u l e  €or  c e r t a i n  t y p e s  of records 
common t o  many o r  a l l  a g e n c i e s  i n c l u d i n g  TcA r e p o r t  
f i l e s  ( S t a n d a r d  Form 1 1 3 0  o r  e q u i v a l e n t )  w h i c h ,  u n d e r  
t h e  S c h e d u l e ,  a r e  t o  be d e s t r o y e d  a f t e r  GAO a u d i t  or 
when 3 y e a r s  o l d ,  w h i c h e v e r  is s o o n e r .  

T h e s e  r e c o r d s  d i s p o s i t i o n  s c h e d u l e s  are  
d e v e l o p e d  by  t h e  N a t i o n a l  A r c h i v e s  a n d  Records 
S e r v i c e  (1JARS) of GSA f o l l o w i n g  c o n s u l t a t i o n  w i t h  
GAO a n d  o t h e r  a p p r o p r i a t e  a g e n c i e s  ( 4 1  C . F . R .  
S 1 0 1 - 1 1 . 4 0 4 - 2 ( b ) ) ,  a n d ,  i n  f a c t ,  t h e  q u e s t i o n  o f  
t h e  r e t e n t i o n  of T & A  reports  for  6 y e a r s ,  i n s t e a d  o f  
3 y e a r s  b e c a u s e  of c la ims u n d e r  t h e  FLSA, h a s  b e e n  
t h e  s u b j e c t  of r e c e n t  i n q u i r i e s  b y  NARS t o  o u r  O f f i c e  
i n  1979 and  1981.  I n  ou r  r e s p o n s e  t o  t h e  1 9 7 9  
i n q u i r y  f r o m  IJARS, we recommended t h a t  i t  i s s u e  
s p e c i f i c  e x e m p t i o n s  t o  those a g e n c i e s  w h i c h  had 
requested a 6 - y e a r l r e t e n t i o n  p e r i o d  f o r  T&A r epor t s ,  

. a n d  t h a t  i t  m o n i t o 4  t h e  e x p e r i e n c e  t o  d e t e m i n e  t h e  
u s e f u l n e s s  of r e t a s n i n g  T & A  r epor t s  a n  a d d i t i o n a l  3 
years .  I n  1 9 8 1 ,  rlA1F?S a g a i n  r e q u e s t e d  e x t e n s i o n  of 
t h e  T&A reports  r e t e n t i o n  p e r i o d  t o  6 y e a r s  b u t  
w i t h o u t  p r o v i d i n g  a n y  i n f o r m a t i o n  o n  t h e  u s e f u l n e s s  
of T & A  reports  i n  a d j u d i c a t i n g  c la ims  a n d  t h e  u s e f i l l -  
n e s s  o f  t h e  l o n g e r  r e t e n t i o n  per iod.  \ d e  a d v i s e d  IJARS 
t h a t  w i t h o u t  t h a t  a d d i t i o n a l  i n f o r m a t i o n  we c o u l d  n o t  
d e t e r m i n e  w h e t h e r  T&A repor t s  s h o u l d  be r e t a i n e d  a n  
a d d i t i o n a l  3 years. 

I n  some s i t u a t i o n s  T&A repor t s  n a y  n o t  be d e t e r -  
m i n a t i v e  of a n  e m p l o y e e ' s  e n t i t l e m e n t  to  o v e r t i m e  
u n d e r  t h e  FLSA i n  p r i o r  y e a r s  s i n c e  g e n e r a l l y  T & A  
repor t s  w i l l  r e f l e c t  o n l y  t h e  r e g u l a r  a n d  o v e r t i m e  
h o u r s  f o r  w h i c h  t h e  e m p l o y e e  is b e i n g  p a i d .  T h u s ,  
i f  a n  e m p l o y e e  c la ims o v e r t i m e  u n d e r  t h e  FLSA f o r  
h o u r s  o f  work n o t  c o m p e n s a b l e  u n d e r  t i t l e  5, U n i t e d  
S t a t e s  Code, s u c h  h o u r s  p r o b a b l y  w i l l  n o t  b e  
r e f l e c t e d  o n  p r i o r  T & A  repor t s ,  a n d  t h e s e  repor t s  
would h a v e  l i m i t e d  u s e f u l n e s s  i n  a d j u d i c a t i n g  t h e s e  
claims. O t h e r  c o n s i d e r a t i o n s  i n  d e t e r m i n i n g  w h e t h e r  
t o  r e t a i n  T&A reports a n  a d d i t i o n a l  3 y e a r s  a r e  t h e  
cost of storage a n d / o r  m i c r o f i l m i n g  t h e  T&A repor t s  
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a n d  w h e t h e r  t h e  cost  is  j u s t i f i e d  i n  v i e w  o f  t h e  
q u e s t i o n a b l e  v a l u e  of u s i n g  s u c h  r e c o r d s  i n  
a d j u d i c a t i n g  c l  aims. 

As we a d v i s e d  IJARS i n  1 9 7 9  a n d  1 3 8 1 ,  w e  h a v e  n o  
o b j e c t i o n  t o  p e r m i t t i n g  a g e n c i e s  w h i c h  r e q u e s t  
e x t e n s i o n s  t o  r e t a i n  T & A  r epor t s  f o r  6 y e a r s ,  b u t  i n  
t h e  a b s e n c e  of a d d i t i o n a l  i n f o r m a t i o n  j u s t i f y i n g  t h e  
n e e d  f o r  a p e r m a n e n t  e x t e n s i o n  t o  6 y e a r s ,  w e  w o u l d  
n o t  reconmend a n y  c h a n g e  i n  t h e  G e n e r a l  Records 
S c h e a u l e  2 w i t h  r e g a r d  t o  t h e  r e t e n t i o n  o f  T & A  
r epor t s  a t  t h i s  t i m e .  I f  t h e  FAA o r  any o t h e r  a g e n c y  
w i s h e s  t o  e x p e r i m e n t  w i t h  a 6 - y e a r  r e t e n t i o n  per iod ,  
t h e y  s h o u l d  r e q u e s t  a n  e x t e n s i o n  of t i m e  from NARS. 
See 4 1  C . F . R .  S 101-11 .406-8 .  

We s h o u l d  p o i n t  out t h a t  t h e  r e q u ' i r e m e n t  to  
d e s t r o y  T&A repor t s  a f t e r  3 y e a r s  p u r s u a n t  t o  t h e  
s c h e d u l e  does n o t  , a p p l y  t o  s i t u a t i o n s  where claims 
h a v e  b e e n  f i l e d  byf or a g a i n s t  t h e  Governmen t .  S u c h  
records m u s t  be r e ; t a i n e d  u n t i l  t h e  claims h a v e  b e e n  
s e t t l e d ,  u n l e s s  w r , i t t e n  a p y ? r o v a l  i s  r e c e i v e d  f r o m  o u r  
Off ice .  4 4  U . S . C . ' §  3309 ( 1 9 7 6 ) .  

A s e c o n d  q u e s t i o n  posed by t h e  FAA is, i f  T&A 
r e p o r t s  a r e  r e t a i n e d  o n l y  3 y e a r s ,  may a n  a g e n c y  
r e j ec t  a c l a i m  more t h a n  3 y e a r s  o l d  o n  t h e  b a s i s  
t h a t  a g e n c y  r eco rds  are  n o  l o n g e r  a v a i l a b l e ?  For t h e  
r e a s o n s  s t a t e d  below, w e  h o l d  t h a t  a g e n c i e s  may n o t  
t r e a t  clairns i n  t h i s  manner .  

F i r s t ,  i f  a g e n c i e s  a re  p e r m i t t e d  t o  d e n y  c l a i m  
f i l e d  m o r e ' t h a n  3 y e a r s  a f t e r  t h e  claim accrues  b a s e d  
o n  t h e  a b s e n c e  of o f f i c i a l  r e c o r d s ,  t h e  e f f e c t  w i l l  
be t o  r e d u c e  t h e  s t a t u t e  o f  l i m i t a t i o n s  from 6 y e a r s  
t o  3 y e a r s .  See 31 U.S.C. S 7 1 a  ( 1 9 7 6 ) .  I n  a d d i -  
t i o n ,  a g e n c i e s  c a n n o t  a r g u e  t h a t  n o  r e c o r d s  a r e  
a v a i l a b l e  s i n c e  t h e  I n d i v i d u a l  P a y C a r d  ( F o r m ' 1 1 2 7 ) ,  
w h i c h  is k e p t  56 y e a r s ,  i n d i c a t e s  e a r n i n g s  a n d  
d e d u c t i o n s  i n  d o l l a r  a m o u n t s  o n  a p a y  period bas i s .  

F i n a l l y ,  t h e  F a i r  Labor S t a n d a r d s  A c t  imposes on  
an  e m p l o y e r  t h e  r e q u i r e n e n t  t o  k e e p  adequate 
r e c o r d s .  29 U.S.C. S 211(c); a n d  2 9  C.F .R.  P a r t  516 
( 1 9 8 1 ) .  The  FLSA r e g u l a t i o n s  i s s u e d  by t h e  Office of 
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P e r s o n n e l  Management ( 5  C .F .R .  P a r t  551  ( 1 9 8 2 ) )  do  
n o t  impose upon F e d e r a l  a g e n c i e s  any  s p e c i f i c  
r e c o r d k e e p i n g  r e q u i r e m e n t s ,  b u t  our  d e c i s i o n s  have  
a p p l i e d  t h e  b u r d e n  of p r o o f  r e c o g n i z e d  i n  F e d e r a l  
cou r t s  where t h e  employer  h a s  f a i l e d  to  meet h i s  
s t a t u t o r y  d u t y  t o  k e e p  accurate  r e c o r d s .  See 
C i v i l i a n  I J u r s e s ,  B - 2 0 3 3 5 4 ,  December 3 1 ,  1981  
( 6 1  Comp. Gen. (1981)); 60  Comp. Gen. 523 
( 1 9 8 1 ) ;  and C h r i s t i n e  D. T a l i a f e r r o ,  B-193783, 
March 9 ,  1 9 8 1 .  I n  t h o s e  d e c i s i o n s  we have h e l d  t h a t  
where  t h e  employee  preseats  a c c e p t a b l e  e v i d e n c e  t h a t  
h e  worked t h e  o v e r t i m e  and was n o t  compensa ted ,  t h e  
b u r d e n  of proof s h i f t s  t o  t h e  employer .  Where t h e  
agency  h a s  f a i l e d  t o  k e e p  accurate  r e c o r d s ,  t h e  
e m p l o y e e ' s  c l a im mus t  be p a i d .  T a l i a f e r r o ,  s u p r a .  

07e n o t e  t h a t  i n  t h e  p r o p o s e d  r e g u l a t i o n s  i s s u e d  
by OPN, a g e n c i e s  would have been  r e q u i r e d  t o  k e e p  

. "comple t e  a n d  a c c u r a t e  records o f  a l l  h o u r s  worked by 
i t s  employees"  f o r j a  p e r i o d  of 6 y e a r s .  45 Fed. 
Reg. 49580,  4 9 5 8 2 , : J u l y  25, 1 9 8 0 .  However, when t h e  
f i n a l  r e g u l a t i o n s  Gere i s s u e d ,  t h i s  r e c o r d k e e p i n g  
r e q u i r e m e n t  w a s  removed b a s e d ,  i n  p a r t ,  on  a d v i c e  
from o u r  O f f i c e  t h a t  t h e  p r e s e n t  records r e t e n t i o n  
s c h e d u l e  vas s u f f i c i e n t  for our  u s e  i n  s e t t l i n g  pay  
claims. 45 Fed. Reg. 85659,  85660,  December 30,  
1 9 8 0 .  However, i n  v iew of o u r  r e c e n t  d e c i s i o n s ,  OPM 
may w i s h  t o  r e c o n s i d e r  and impose a s p e c i f i c  r e c o r d -  
k e e p i n g  r e q u i r e m e n t  o n  Federa l  a g e n c i e s .  See a l s o  
ou r  r e p o r t  HRD-31-60, rIay 28, 1 9 8 1 ,  recommending 
s t a t u t o r y  and a d m i n i s t r a t i v e  c h a n g e s  t o  s t r e n g t h e n  
employer  r e c o r d k e e p i n g  i n  p r i v a t e  sec tor  FLSA cases.  

Acting Cornptrolleu d n e r a l  
of t h e  U n i t e d  S ta tes  
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