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Sedalia-Marshall-Boonville Stage Line, Inc.  

Cornmuter a l l -cargo  a i r  c a r r i e r  not sub jec t  
t o  t a r i f f - f i l i n g  requirements should not be 
refundec! deductions f o r  a l l eged  overcharges 
based on t he  d i f f e r e n c e  between t h e  
c a r r i e r ' s  published r a t e s  and t h e  r a t e s  
contained i n  a ter.der executed by the 
c a r r i e r ,  where t h e r e  is  conEl ic t ing  evidence 
i n  t h e  record whether t h e  tender  was ever  
acsepted by t h e  Government. 

Commuter a l l - ca rgo  a i r  c a r r i e r  should be 
refclnded deductions for a l l eqed  overcharges 
based o n  the d i f f e rence  between t a r i f f  
r a t e s ,  required t o  be f i l e d  with t h e  C i v i l  
Aeronaut ics  Board, and the  r a t e s  contained 
i n  i; tcridcr executed by the  c a r r i e r ,  s ince  
under the Federal  Aviatior, Act of 1958 t h e r e  
i s  no a u t h o r i t y  f o r  a i r  c a r r i e r s  t o  g i v s  
p r e f e r e n t i a l  rates to t he  Government unless  
they a r e  p rope r ly  f i l e d  with t h e  33oard or 
the Boarc! has exenpted t he  c a r r i e r  f rom its 
fi1ir .q requirements. 

Where an a i r  c a r r i e r  e:<ec:lited a tender  when 
it w a s  exeiaptcd from t a r i f € - - f i l i n q  require-  
m e i i t s  of the C i v i l  Aeronautics Board, b u t  
t h e  Eoard s c b s e q u e n t l y  recpirecl t!:e c a r r i e r  
t o  file t a r i f f s ,  t?ie f i l e d  t a r i f f s  replaced 
t h ~ ?  tender  by opera t ion  of law. \\%en t h e  
c a r r i p r  la ie i -  LiGS exenpted froin t a r i f f -  
f i l i r ,c j  requirn;llerits, tke tender  was not 
r e v i v e d  unless  the parc i e s  so agreed, and 
deduct icns  based on the  tender  thus w e r e  not 
propcr. 

2\lonbi l l , i i iy  carrier properly nay claim a 
rcfun:! of dcdtiL;tions Laken by Goverment 
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from paymen t s  d u e  the b i l l i n g  car r ie r  where 
the b i l l i n g  c a r r i e r  i n  t u r n  s e t  o.ff 
d e d u c t i o n s  a g a i n s t  amounts  it owed the  
n o n b i l l i n g  c a r r i e r ,  s i n c e  t h e  n o n b i l l i n g  
carrier o b t a i n e d  s u b r o g a t i o n  r i g h t s  by  
o p e r a t i o n  of l a w .  

Sedalia-Marshall-Boonville S t a g e  L i n e ,  I n c .  (SMB) 
r e q u e s t s  o u r  r e v i e w  p u r s u a n t  t o  3 1  U.S.C. $ 2 4 4 ( b ) ( S u p p  I V  
1 9 8 0 )  (now t o  be c o d i f i e d  a t  31 U . S . C .  3 7 2 6 )  of deduc-  
t i o n s  t a k e n  by the  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  (GSA)  t o  
r e c o v e r  a l l e g e d  o v e r c h a r g e s  c o l l e c t e d  by SMB and  i t s  con-  
n e c t i n g  car r ie rs  for  a i r  t r a n s p o r t a t i o n  s e r v i c e s  p e r f o r m e d  
b e t w e e n  1975 a n d  1 9 7 9 .  All of the s e r v i c e s  i n v o l v e  ship- 
n e n t s  made t o  or from the  R e d  R i v e r  A r m y  Depot i n  T e x a s ,  
and  m o s t  of t h e  s h i p m e n t s  i n v o l v e d  SXB i n  c o n j u n c t i o n  w i t h  
o ther  carriers.  GSA d e d u c t e d  t h e  a l l eged  o v e r c h a r g e s  both 
f r o m  paymen t s  d u e  Si4B d i r e c t l y  a n d  f r o m  paymen t s  d u e  t o  
other carriers f o r  s h i p m e n t s  o n  which SMB was a c o n n e c t i n g  
ca r r i e r .  I n  those cases, the d e l i v e r i n g  car r ie r  i n  t u r n  
d e d u c t e d  t h a t  amount  f r o m  i t s  paymen t s  d u e  SMB. T h e s e  
a l l e g e d  o v e r c h a r g e s  a re  based o n  t h e  d i f f e r e n c e  be tween  
S M B ' s  commercial r a t e s ,  u n d e r  w h i c h  it s u b m i t t e d  i t s  b i l l s ,  
and the  r a t e s  i n c l u d e d  i n  a t e n d e r  e x e c u t e d  by SMB i n  
1971 .  The mat te r  is also t h e  s u b j e c t  of l i t i g a t i o n  i n  t he  
U n i t e d  S t a t e s  C l a i m s  C o u r t ,  Sedalia-Narshall-Boonville 
S t a y e  L i n e ,  I n c .  v .  U n i t e d  S t a t e s ,  Xo. 167-82C. The 
p r o c e e d i n g s  h a v e  b e e n  s t a y e d  p e n d i n g  o u r  r e v i e w .  

SMB i s  a commuter a l l -cargo a i r  car r ie r  s u b j e c t  t o  
the  F e d e r a l  A v i a t i o n  A c t  of 1958 ,  as  amended, 49 U.S.C. 
$ 9  1301 e t  seq. ( 1 9 7 6 )  a n d  the r e g u l a t o r y  a u t h o r i t y  of t h e  
C i v i l  A e r o n a u t i c s  Board ( C A B ) .  For a l l  b u t  15  months of 
the  per iod i n  q u e s t i o n  ( J a n u a r y  9 ,  1 9 7 8  t o  March 14, 1379)  
t he  CAB exempted  sc,ch car r ie rs  f rom a n y  t a r i f f - f i l i n g  
r e q u i r e m e n t s .  Most of the  s h i p m e n t s  o c c u r r e d  i n  t he  p e r i o d  
p r e c e d i n g  CAB r e g u l a t i o n ,  b u t  sone took place d u r i n g  the 
period o f  CAB r e g u l a t i o n  a n d  o the r s  a f t e rwards .  

W e  b e l i e v e  t h a t  t h e  ca r r i e r  s h o u l d  be r e f u n d e d  t h e  
d e d u c t i o n s  t a k e n  f o r  s h i p n e n t s  made d u r i n g  t he  p e r i o d  of 
CAB r a t e  r e q u l a t i o n  a n d  a f t e r  t h a t  p e r i o d ,  b u t  n o t  f o r  
those sh ipxnents  rnade before the  r a t e - r e g u l a t i o n  p e r i o d .  

Duri .ng the t i m e  it was exeidpt f r o m  the t a r i f f - f i l i n g  
r e q u i r e m e n t s ,  t he  c a r r i e r  p u b l i s h e d  i t s  r a t e s  i n  i t s  own 
r a t e  s c h e d u l e s  and  i n  i n d u s t r y  d i r ec to r i e s .  A c c o r d i n g  t o  
t h e  carr ier ,  the Gov2rnnlent o r  a c o n n e c t i n q  carr ier  r o u t i n g  
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a Governmerit cargo v i a  SMB m o s t  o f t e n  used t h e  r a t e s  set 
f o r t h  i n  S M B ' s  m o s t  cu r r en t  schedule.  Nonetheless, i n  1971 
SMB executed a tender  under which it o f f e r e d  t o  perform 
c e r t a i n  t r a n s p o r t a t i o n  se rv ices  t o  and from the  Depot for 
t h e  Government a t  s t a t e d  r a t e s .  By t h e  t e r m s  of t h e  
tender ,  the o f f e r  w a s  e f f e c t i v e  on a continuing b a s i s  
u n l e s s  canceled by t h e  c a r r i e r  o n  " w r i t t e n  no t i ce . "  G S A  
maintains t h a t  t he  r a t e s  on t h i s  document are t h e  r a t e s  t o  
which t h e  Governrnent. w a s  e n t i t l e d ,  and t h e  agency bases i t s  
overcharge f ind ings  on the  higher r a t e s  a c t u a l l y  charged by 
SMB for the shipments. 

According t o  SMB, Depot personnel had requested t h a t  
SMB s i g n  t h e  tender  a s  a formal i ty  i n  connection with a 
s p e c i f i c  shipment, and SMR--which had no p r i o r  experience 
w i t h  tenders--understood t h e  document as m e r e l y  represent-  
ing  i t s  agreement t o  t r a n s p o r t  t he  shipment a t  S M B ' s  t h e n  
c u r r e n t  r a t e s .  The c a r r i e r  did n o t  in tend  t o  o f f e r  t o  
p2rforrn f u t u r e  shipments a t  those sane r a t e s ,  it s t a t e s ,  
bu t  a t  whatever i t s  c u r r e n t  r a t e s  would  be a t  the  t i m e  of 
shipment. T h e  c la imant  a l l e g e s  t h a t  t h e  Depot p r i o r  t o  
1 9 7 1  had cont rac ted  for SPlB's  s e r v i c e s  a t  whatever r a t e s  
were c u r r e n t  a t  t h e  t i n e ,  and t h a t  t h e  Depot subsequently 
continued to accept  SMB's b i l l s  a t  such r a t e s .  The deduc- 
t i o n s  were taken a f t e r  GSA a u d i t s .  

Both SMB and GSA now agree  t h a t  f o r  t h e  period Jan- 
uary 9,  1978 through i4arch 1 4 ,  1979 ,  when t h e  CAB required 
c a r r i e r s  such as SI45 t o  f i l e  t a r i f f s  with the  CAB, t hese  
t a r i f f s  governed t h e  charges t o  be made for t r t n s p o r t a t i o n  
s e r v i c e s .  G S A  s t a t e s  t h a t  lower r a t e s  i n  S ; . fR ' s  1971  tender  
"becane voidable during t h a t  per iod and such overcharges 
a r e  erroneous." Consequently, GSA s t a t e s  t h a t  any 
deductions for overcharges1 between January 9 ,  1 9 7 8  and 
March 14 ,  1979 should be refilnded t o  SLlB. We have no 
reason t o  d isagree  with GSA's decis ion  to  r e f u n d  t h e  
deductions it made for  a l leged  overcharges d u r i n g  this 
period.  

l G S A  l i m i t s  i t s  agreement t o  only those shipments where 
the  overcharge deductions were made from payments due t o  
S N R .  I t  does n o t  i nc l ade  deductions made from o the r  
c a r r i e r s '  payments which those c a r r i e r s  i n  t u r n  made from 
payments c?ue SMB. 

. 
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GSA d o e s  n o t  a g r e e ,  h o w e v e r ,  t h a t  i t s  d e d u c t i o n s  f o r  
a l l e g e d  o v e r c h a r y e s  made d u r i n g  t h e  p e r i o d  a f t e r  March  1 4 ,  
1 9 7 9  are improper .  A p p a r e n t l y ,  G S A  b e l i e v e s  t h a t  S P l B ' s  
t e n d e r  was v o i d  o n l y  d u r i n g  t h e  p e r i o d  when t h e  t a r i f f s  
were i n  f o r c e  a n d  became e f f e c t i v e  a g a i n  a f t e r  t h e  CAB 
l i f t e d  i t s  t a r i f f  f i l i n g  r e q u i r e m e n t .  We b e l i e v e ,  h o w e v e r ,  
t h a t  when CAB p u b l i s h e d  i t s  r e g u l a t i o n s  mak ing  SMB s u b j e c t  
t o  t a r i f f - f i l i n g  r e q u i r e m n t s ,  t h a t  a c t i o n  had  t h e  e f f e c t  
of t e r m i n a t i n g  S M B ' s  t e n d e r  s i n c e  o n l y  f i l e d  t a r i f f  r a t e s  
w o u l d  b e  v a l i d .  - See 1 Willistori  __- o n  -__I____ C o n t r a c t s ,  ____ s u p r a ,  5 50A 
( w h i c h  p o i n t s  o u t  h o w  a n  o f f e r  m y  b e  e x t i n g u i s h e d  by  
o p e r a t i o n  of l a w ) .  
replaced b y  r a t e s  r e p r e s e n t e d  by t h e  t a r i f f ,  the o l d  t e n d e r  
c o u l d  n o t  a u t o m a t i c a l l y  r e n e w  i t s e l f  when t h e  t a r i f f  f i l i n g  
r e q u i r e m e n t  was r e s c i n d e d ;  t h e  c a r r i e r  would h a v e  h a d  t o  
take some a f f i r m a t i v e  a c t i o n  t o  r e v i v e  t h e  t e n d e r .  - See 2 3  
Comp.  Gen. 7 7 6 ,  7 8 5  ( 1 9 4 4 ) .  S i n c e  i t  d i d  n o t ,  t h e r e  n o  
l o n g e r  e x i s t e d  a b i n d i n g  l e g a l  o b l i g a t i o n  o n  SMB to  p r o v i d e  
s e r v i c e s  a t  t h e  t e n d e r  rates.  T h e r e f o r e ,  w e  b e l i e v e  GSA's 
d e d u c t i o n s  f o r  o v e r c h a r g e s  t a k e n  a f t e r  March 1 4 ,  1 9 7 9  were 
improper. 

Once t h e  t e n d e r  was t e r m i n a t e d  and  

C o n c e r n i n g  t h e  per iod p r i o r  to J a n u a r y  9 ,  1 9 7 8  when 
SMB was n o t  s u b j e c t  t o  C A B ' S  t a r i f f - f i l i n g  r e q u i r e m e n t s ,  
SMB h a d  t h e  r i g h t  t o  a g r e e  t o  g i v e  t h e  G o v e r r i n e n t  a r a t e  
lower t h a n  t h e  rate i t  c h a r g e d  i t s  commercial c u s t o i n e r s ,  
see Public U t i l i t i e s  C c r m j s s i o n  of C 3 i i f o r n i s  I- v .  -- U n i t e d  
-- S t a t e s ,  355 U . S .  5 3 4  (195'3), and  t h e r e f o r e  c o u l d  p r o p e r l y  
s u b m i t  a t e n d e r  o f f e r i n g  t h e  Gov:ernlr.ent s u c h  r a t e s . 2  See 
--_- B e n t o n  Dapid  Express, __I-- I n c .  v. U n i t e d  S t a t e s ,  1 7 1  F. S U E  
868  (Ct. C 1 .  1959). 

- -- ----. 

A t e n d e r  i s  n o t  a c o n t r a c t  b u t  a c o n t i n u i n g  u n i l a t e r a l  
o f f e r  w h i c h  ripcris i n t o  a c o n t r a c t  when t h e  Governmen t  
m a n i f e s t s  i t s  a c c e p t a n c e  by mak ing  a n y  s h i p m e n t  u n d e r  i t s  
terms, and t h e  c o n s t r u c t i o n  o f  a t e r - ,der  is  g o v e r n e d  b y  t h e  
e s t a b l i s h e d  p r i n c i p l e s  of c o n t r a c t   id:.^. 37 Comp. Gen. 7 5 3  
( 1 9 5 8 ) .  I t  i s  a n  e s t a b l i s h e d  p r i n c i r , l e  of c o n t r a c t  law 

*The t e n d e r  d o c u n e n t  c i t e d  s e c t i o n  2 2  o f  t h e  I n t e r s t a t e  
C o m m e r c e  A c t  as p r i m a r y  a u t h o r i t y  f o r  a s h i p p 2 r ' s  o f f e r  of 
lower r a t e s  t o  the Governmen t .  T h i s  A c t ,  o f  course ,  i s  n o t  
a p p l i c a b l e  to  a i r  c a r r i e r s  like SME. N e v e r t h e l e s s ,  t h e  
t e n d e r  e x p r e s s l y  p r o v i d e d  t h a t  r a t e s  c o u l d  be o f f e r e d  u n d e r  
" o t h e r  a p p l i c a b l e  a u t h o r i t y "  wh ich  wou ld  c l e a r l y  c o v e r  t h e  
s i t u a t i o n  h e r e .  
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t h a t  a c o n t r a c t  g e n e r a l l y  e n t a i l s  a n  o f f e r  and  a c c e p t a n c e ,  
and an  a c c e p t a n c e ,  t o  be v a l i d ,  m u s t  comply w i t h  t h e  terms 
of t h e  o f f e r .  
s u p r a  S S  6 4  and 7 3 .  

I n  t h i s  r e g a r d ,  SMB a r g u e s  t h a t  it' c a n n o t  under  any  
circumstances be bound t o  a n  o f f e r  i t  d i d  n o t  make. SMB 
s t a t e s  t h a t  when i t  s i g n e d  t h e  1 9 7 1  t e n d e r  i t  had no  i n t e n t  
to  b i n d  i t s e l f  t o  a n  open-ended o f f e r  to  c a r r y  c a r g o  
i n d e f i n i t e l y  a t  i t s  1 9 7 1  rates.  T h e  terms o f  an  o f f e r  are  
n o t  d e t e r n i n e d  by t h e  o f f e r o r ' s  s u b j e c t i v e  i n t e n t i o n s ,  
however ,  b u t  by t h e  o b j e c t i v e  w r i t t e n  terms o f  t h e  o f f e r  i t  
h a s  e x e c u t e d .  - S e e  1 C o r b i n ,  s u p r a  S 3 4 ;  1 W i l l i s t o n ,  s u p r a  
S 22; B-174445, A p r i l  25,  1972. Here, t h e  t e n d e r  document 
( t h e  o f f e r )  s t a t e d  t h a t  t h e  c a r r i e r  o f f e r s  t h e  s p e c i f i e d  
r a t e s  "on a c o n t i n u i n g  b a s i s  to t h e  U n i t e d  S t a t e s  Govern- 
ment" a n d  p r o v i d e d  t h a t  i f  t h e  c a r r i e r  no  l o n g e r  w i s h e s  t o  
o f f e r  t h e  spec i f ied  r a t e  i t  m u s t  n o t i f y  t h e  Government " i n  
w r i t i n g "  a c c o r d i n g  t o  t h e  terms o f  t h e  t e n d e r .  I t  is  t h u s  
c l e a r  t h a t  by s i g n i n g  t h e  t e n d e r  SI13 d i d  i n d e e d  offer t o  
p r o v i d e  t hese  s e r v i c e s  on  a c o n t i n u i n g  b a s i s  a t  t h e  speci- 
f i e d  ra tes .  

7 See 1 C o r b i n  o n  Con t rac t s  S 89;  1 W i l l i s t o n ,  

SMB f u r t h e r  a r g u e s  t h a t  i f  i n  f a c t  i t s  s i g n i n g  o f  t h e  
t e n d e r  c o n s t i t u t e s  a n  o f f e r ,  t h a t  o f f e r  d i d  n o t  mature i n t o  
a con t r ac t  b e c a u s e  i t  was n e v e r  a c c e p t e d  by t h e  Government. 

W e  b e l i e v e  SMB h a s  s u b m i t t e d  sox@ e v i d e n c e  t o  show 
t h a t  t h e  t e n d e r  was not s u b m i t t e d  t o  t h e  Government 
o f f i c i a l  d u l y  a u t h o r i z e d  to  approve  t h e  t e n d e r .  The 
Governmen t ' s  d u l y  a u t h o r i z e d  a g e n t  f o r  t h e  a p p r o v a l ,  modi- 
f i c a t i o n  or c a n c e l l a t i o n  o f  t e n d e r s  is  t h e  Commander of t h e  
M i l i t a r y  T r a f f i c  Nanagement Command (XTMC).  - See 51 Cornp. 
Gen. 5 4 1  ( 1 9 7 2 ) .  I n  t h i s  r e s p e c t ,  t h e  t e n d e r  s p e c i f i c a l l y  
required t h a t  copies o f  i t  be s u b m i t t e d  to  t h e  Commander, 
MTMC. 

S u p p o r t i n g  i t s  v iew t h a t  t h e  t e n d e r  was n o t  r e c e i v e d  
by MTXC and  t h u s  n o t  a c c e p t e d ,  SMB p o i n t s  o u t  t h a t  none 
of t h e  Government b i l l s  of l a d i n g  i n c l u d e d  a n o t a t i o n  
r e f e r e n c i n g  t h e  t e n d e r  and  n o t e s  t h a t  a t  l ea s t  one  b i l l  of 
l a d i n g  i n c l u d e d  a n  e s t i m a t e d  t r a n s p o r t a t i o n  c h a r g e  c o n s i s -  
t e n t  w i t h  S : l B ' s  t h e n  c u r r e n t  ra tes  a s  opposed  to  t h e  tenc?er 
r a t e s .  SMB a l s o  r e l i e s  on  a l e t t e r  d a t e d  March 1 9 ,  1982 
from MTMC s t a t i n g  t h a t  a l t h o u g h  r e c o r d s  p e r t a i n i n g  t o  ra tes  
i n  e f f e c t  p r i o r  to  1979 are  n o t  a v a i l a b l e ,  i t  b e l i e v e s  t h a t  
MTMC s u b s c r i b e d  t o  t h e  r a t e s  p u b l i s h e d  by t h e  A i r l i n e  
T a r i f f  P u b l i s h i n g  Company--one of t h e  i n d u s t r y  p u b l i c a t i o n s  
which SMB alleges formed t h e  b a s i s  for d e t e r m i n i n g  i t s  
ra tes .  

- 5 -  



B-206567 

On t h e  o t h e r  hand ,  GSA's s u b m i s s i o n s  t o  t h i s  O f f i c e  
s t a t e  t h a t  t h e  t e n d e r  w a s  approved  by MTMC,.apparently 
based  on  t h e  t e n d e r  h a v i n g  b e i n g  s tamped "ACCEPTED AND 
DISTRIBUTED." The stamp a l so  bears  t h e  d a t e  September  30,  
b u t  t h e  y e a r  is not l e g i b l e  on t h e  copies i n  t h e  record. 
MTMC h a s  i n f o r m a l l y  a d v i s e d  u s  t h a t  t h e  s t amp  on t h e  t e n d e r  
d o e s  i n d i c a t e  t h a t  FlTMC rev iewed  and approved  t h e  
t e n d e r .  A l though  t h e  y e a r  b o r n e  o n  t h e  starnp is i l l e g i b l e ,  
w e  b e l i e v e  t h e  stamp a l s o  t e n d s  t o  show t h a t  t h e  t e n d e r  was 
approved  i n  t h e  normal  course o f  e v e n t s  d u r i n g  1971. 

The f a c t  t h a t  t h e  Government b i l l s  of l a d i n g  f a i l e d  to 
i n c l u d e  t h e  terms o f  t h e  t e n d e r  o r  t o  c i t e  t h e  t e n d e r  does 
n o t  mean t h a t  t h e  t e n d e r  does n o t  apply to  t h e  s h i p m e n t s  
c o v e r e d  by those b i l l s  o f  l a d i n g .  Under t h e  g o v e r n i n g  
r e g u l a t i o n s  w h i c h  have t h e  f o r c e  and e f f e c t  o f  law, Delta - S t e a m s h i p  L i n e s ,  I n c . ,  58 Comp, Gen. 799 (19791,  Government 
b i l l s  of l a d i n g  are s u b j e c t  t o  any  t e n d e r  o r  e q u i v a l e n t  
a g r e e m e n t  u n d e r  which t h e  lowest r a t e s  are  a v a i l a b l e ,  
u n l e s s  o therwise  i n d i c a t e d  on t h e i r  f a c e .  4 1  C.F.R. 
S 101-41 .302-3 (e ) (1982) .  Whi le  SNB a r g u e s  t h a t  a t  l ea s t  i n  
some cases  t h e  b i l l s  of l a d i n g  i n c l u d e  e s t i m a t e d  c h a r g e s  
t h a t  are  c o n s i s t e n t  w i t h  i t s  commercial r a t e s  and n o t  t h e  
t e n d e r ,  w e  b e l i e v e  t h a t  t h e s e  n o t a t i o n s  are  mere ly  e s t i -  
mates and  d o  n o t  c o n s t i t u t e  a n  a g r e e m e n t  by t h e  Government 
t o  pay more t h a n  t h e  lowest a v a i l a b l e  ra tes .  

t e n d e r s ,  t h a t  f i r m  may well have  g e n u i n e l y  b e l i e v e d  t h a t  i n  
e x e c u t i n g  t h e  1 9 7 1  t e n d e r  i t  was making a one-time o f f e r  t o  
c a r r y  f r e i g h t  a t  i ts  t h e n  c u r r e n t  r a t e .  N e v e r t h e l e s s ,  t h e  
ca r r i e r  b e a r s  t h e  bu rden  o f  p r o v i n g  t h e  c o r r e c t n e s s  o f  
i t s  c h a r g e s .  See U n i t e d  S t a t e s  --- v.  N e w  ~- York,  N e w  Haven & 
--- Hartford R a i l r o a d  -_-- C o . ,  355 U.S. 253 ( 1 9 5 1 ) .  T h e r e f o r e ,  we 
b e l i e v e  t h a t  i n  t h e  f a c e  o f  c o n f l i c t i n g  e v i d e n c e  w e  m u s t  
c o n c l u d e  t h a t  t h e  t e n d e r  s i g n e d  by S X B  d i d  ma tu re  i n t o  a 
b i n d i n g  c o n t r a c t  and t h a t  t h e  r a t e s  i n c l u d e d  on t h a t  t e n d e r  
r e p r e s e n t e d  t h e  p r o p e r  c h a r g e s  f o r  t r a n s p o r t a t i o n  s e r v i c e s  
r e n d e r e d  d u r i n g  t h e  i n i t i a l  p e r i o d .  

i 

I n  v i ew o f  SMB's l a c k  of e x p e r i e n c e  w i t h  Government 

SMB a r g u e s  t h a t  even  i f  t h e  t e n d e r  was b i n d i n g ,  t h e  
Government s h o u l d  n o t  be p e r m i t t e d  t o  b e n e f i t  f rom t h o s e  
r a t e s  as  t h e y  beczme u n c o n s c i o n a b l e  because of d r a s t i c a l l y  
i n c r e a s e d  f u e l  costs d u r i n g  t h e  p e r i o d  i n  q u e s t i o n .  Under 
t h e  terms o f  t h e  t e n d e r ,  SMB c o u l d  have c a n c e l e d  t h e  t e n d e r  
30 d a y s  a f t c r  w r i t t e n  n o t i c e  i f  i t s  i n c r e a s e d  o p e r a t i n g  
cos ts  made t h e  t e n d e r ' s  r a t e s  o v e r l y  burdensome. - See 
W i l l i a m  S. R i c h a r d s ,  s u p r a .  Having f a i l e d  to d o  so, SMB 
c a n n o t  r e l y  on  increased o p e r a t i n g  costs  a l o n e  to  d e f e a t  
t h e  t e n d e r .  - See _--- Ul t ra  S p e c i a l  -- E x p r e s s - R e c o n s i d e r a t i o n ,  
B-181560,  November 19 ,  1 9 7 5 .  

-__-- -- 
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SMB f u r t h e r  m a i n t a i n s  t h a t  t h e  Governmen t ' s  c o l l e c t i o n  
a c t i o n s ,  i n  some cases y e a r s  a f t e r  t h e  s h i p m e n t s  t o o k  
place,  were u n c o n s c i o n a b l e  and  s h o u l d  n o t  be e n f o r c e d .  T h e  
s t a t u t o r y  framework f o r  t h e  Government ' s payment f o r  t r a n s -  
p o r t a t i o n  s e r v i c e s  c o n t e m p l a t e s  t h a t  i n  exchange  f o r  t h e  
c a r r i e r s '  r i g h t  t o  r e c e i v e  prompt  payment  o f  t r a n s p o r t a t i o n  
b i l l s  w i t h o u t  o b j e c t i o n  t h e  Government l a t e r  may a u d i t  t h e  
b i l l s  and  t h e n ,  w i t h i n  3 y e a r s  a f t e r  t h e  b i l l s  are p a i d ,  
o f f s e t  a n y  o v e r p a y m e n t s  a g a i n s t  s u b s e q u e n t  bi l ls  s u b m i t t e d  
by t h e  c a r r i e r s .  -- See U n i t e d  .-- Sta tes  v. N e w  York ,  N e w  Haven 
and H a r t f o r d  R a i l r o a d  -- C o . ,  s u p r a .  P/IoreGer, c o n t r a r y  t o  
SMB's  a r g u m e n t s ,  t h e  G o v e r n m e n t ' s  a t t e m p t  t o  r e c o v e r  over- 
payments  c a n n o t  be barred by l a c h e s .  See U n i t e d  S ta tes  v. 
Garcia & D i a z ,  I n c . ,  291  F.2d 242 ( 2 d  C i r .  1 9 6 1 ) .  T h e  
t i m e  c o n s t r a i n t s  f o r  t h e  G o v e r n m e n t ' s  d e d u c t i o n  ac t ions  
are o n l y  those p r e s c r i b e d  by s t a t u t e ,  and  t h o s e  a r e ,  a s  
p r e v i o u s l y  i n d i c a t e d ,  t h a t  t h e  d e d u c t i o n  be made n o t  
l a t e r  t h a n  3 y e a r s  a f t e r  t h e  t i m e  t h e  b i l l  is p a i d .  3 1  
U.S .C .  S 244 (Supp I V  1 9 8 0 )  (now t o  be c o d i f i e d  a t  3 1  
U.S.C. S 3 7 2 6 ( b ) ) .  I t  appears t h a t  GSA t o o k  a l l  of t h e  
d e d u c t i o n s  w i t h i n  t h a t  t i m e  f r ame .  Thus ,  w e  have  n o  b a s i s  
t o  o b j e c t  t o  t h e  t i m i n g  of GSA's d e d u c t i o n s . - - ,  

o f  S M B ' s  claim a s  i t  r e g a r d s  t h o s e  s h i p m n t s  f o r  which  SPIB 
was a c o n n e c t i n g  c a r r i e r  and  a n o t h e r  c a r r i e r  b i l l e d  t h e  
Government .  G S A  b a s i c a l l y  a s s e r t s  t h a t  u n d e r  i t s  r e g u l a -  
t i o n s  o n l y  t h e  b i l l i n g  c a r r i e r  may s u b m i t  a c l a i r 2  c o n c e r n -  
i n g  d e d u c t i o n s  f o r  O v e r c h a r g e s .  We do n o t  a g r e e .  SMB i n  
t h i s  c a s e  e s s e n t i a l l y  i s  e n t i t l e d  t o  s t a n d  i n  t h e  shoes o f  
t h e  b i l l i n g  carr ier  f o r  t h e  purpose G f  c l a i m i n g  a r e f u n d  o f  
t h e  d e d u c t i o n s  b e c a u s e  SMB o b t a i n e d  s u b r o g a t i o n  r i g h t s  by 
o p e r a t i o n  of l a w  when t h e  b i l l i n g  c a r r i e r s ,  a g a i n s t  whom 
GSA's d e d u c t i o n s  were t a k e n ,  exercised t h e i r  r i g h t  i n  t u r n  
t o  s e t  t h e  d e d u c t i o n s  o f f  a g a i n s t  amoun t s  t h e y  owed SX8. 
_I See J o s e p h  Slemp, B-206799, A p r i l  2 1 ,  1 9 8 3 ,  83-1 C P D  426. 

are made t o  t h e  proper p a r t y  i n  i n t e r e s t  so t h a t  t h e  
Government  o b t a i n s  a v a l i d  a c q u i t t a n c e .  J o s e p h  Slemp, 
s u p r a .  To  t h i s  e n d ,  w e  r ecomiend  t h a t ,  where r e f u n d s  a re  
i n  o rde r ,  G S A  r e f u n d  a n  o v e r c h a r g e  deduc ted  from moneys 
owed a c a r r i e r  other t h a n  SXB o n l y  a f t e r  SPIB p r o v i d e s  a 
w a i v e r  of c la im f rom t h e  c a r r i e r .  

----I 

--- 

GSA ra ises  a p r o c e d u r a l  o b j e c t i o n  to  o u r  c o n s i d e r a t i o n  

The Governmen t ' s  proper c o n c e r n  i s  t h a t  a n y  payments  

W e  al low S M R ' s  c l a i n  as t o  those d e d u c t i o n s  made by 
GSA from paymen t s  due i t  for  t h e  per iod of J a n u a r y  9 ,  
1978 t h r o u g h  March 1 4 ,  1979  a s  w e l l  a s  f o r  t h e  p e r i o d  
a f t e r  March 1 4 .  S M B ' s  claim i s  a l s o  a l l o w e d  a s  to  t h o s e  
d e d u c t i o n s  mad2 d u r i n g  t h e  above  c i t e d  per iod ,  f rom 
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carriers otiier t h a n  SMB and i n  t u r n  made from payments due 
SMB from those o the r  c a r r i e r s  i f  SMB i s  a b l e  t o  produce 
s a t i s f a c t o r y  waivers from those o the r  c a r r i e r s .  

We deny SMB's claim per ta in ing  t o  deductions made by 
GSA from a l l  payments d u e  p r i o r  t o  J a n u a r y  9 ,  1978. 

c omp t r o 1 1 e r \e n'e r a 1 
of t h e  U n i t e d  S t a t e s  
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