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T~-1E ·ccMPTROLLER GENERAL. 

OF.THE·UNiTEC· STATES 
'· 

VVASHINGTON,. D. C. 20548 
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FILE: DATE: Marc}1·26, 1982 
B-205978 

MATTER OF: 
Aero Products Research, Inc. 

DIGEST:-

Protest of defaulted contractor that its 
exclusion from the re·procurement · was con­
trary to the Government's duty to mitigate 
damages resulti~g 1ro~ the default ~ill not 
be considered by GAO·. since whet.her Govern­
ment met duty_to mitigate is a matt~r 1or -
resolution under the Disputes clause of :the· 
defaulted contract~_· 

Aero Products Research, Inc. ·protests the award 
of a contract to Allegheny Plastics, Inc. under invi­
tation fo::. bids No •. DAAA09-81-B-2399 issued by the 
U.S. Army Materiel Develop~ent and Readiness Coromand 
to procure indirect fire plotting boards, Aero asserts 
that.because the award was -mac:.l.e for·Aero's account 
under the reprocurement clause of· two defaulted con­
tracts, it shoul.d have been ·given an opportunity to 
mitigate its damages by bidding on the reprocurement. 
Aero also asserts, in support of its protest, that 
the Army had previously agreed to_soiicit Aero when 
procuring items of this type, ·Aero requests that 
Allegheny's contract be. terminated and -that the 
reprocurement quantities be ·or_dered froin .. Aero. 

We have considered protests·of defaulted contrac~ 
tors in connection with their complaints that statutory. 
and regulatory provisions appli.cable to a reprocurement 
were not follo~?,d· See, e.g., PRB Uniforms, Inc., 56 
Comp. Gen. 976i.'\(1977)-,-77-2 CPD 213 ~ We do not,. however, 
consider compl•aints tha.t the reprocurement action was 
inconsistent with the Government's duty to mitigate· 
damages resulting from the default. Whether that duty 
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was met is for administrative or: judicial determintion under 
the Disputes _clause of the defaulted contract rather than 
under .the P:id_Protest·Proceduresof. tI;is Office. See Kaufman 
De Dell Printing, Inc.,· B-1.86158,ilfApril 8, 1976, 76-1 .CPD 
239; PRB Uniforms, Inc., ~'..lpra. Here it is cJ.ear that the 
essence of Aero''s protest ~s that the excilusion .of-Aero 
from the reprocurement was· inco'nsistent·with any Government 
11 effort to' mitigate the'damages of the.Default ac:tion. 11 Con­
sequently, we will not consider the protest. 

. . 

Aero has requested a confer·ence. on this matter. Under 
the circumstances, however: we do not think a conference 
would serve any useful purpose, and the request is denied. 

·The protest is dismissed~ 

·,i.' .,f')/1 ,/'/1 
~f' r<· ,:_,,_._. ~--

Harry~R. Van Cleve · 
Acting.General Counsel· 
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