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MATTER OF: Edmond G o d f r e y  - "Buy Back" o f  Annual 
Leave  - Worker s '  Compensa t ion  

DIGEST: 
1. Employee who u s e d  r e s t o r e d  1977 

a n n u a l  l eave  and  r e g u l a r  a n n u a l  
l e a v e  i n  1978  t o  r e c u p e r a t e  f rom 
w o r k - r e l a t e d  i l l n e s s  a c c e p t e d  
w o r k e r s '  c o m p e n s a t i o n  and  b o u g h t  
back  l e a v e  u s e d .  Upon r econ-  
s t r u c t i o n  o f  t h e  e m p l o y e e ' s  l e a v e  
r e c o r d  t o  show t h e  r e c r e d i t  o f  
t h e  l e a v e  a s  o f  t h e  time i t  was 
u s e d ,  r e g u l a r  a n n u a l  l e a v e  r e i n -  
s t a t e d  i n  e x c e s s  o f  t h e  maximum 
c a r r y - o v e r  s t a t e d  i n  5 U.S.C. 
S 6 3 0 4 ( a )  is s u b j e c t  t o  f o r f e i t u r e  
and  may n o t  be r e s t o r e d  u n d e r  
5 U.S.C. S 6 3 0 4 ( d ) .  P r e v i o u s l y  
r e s t o r e d  l e a v e  r e c r e d i t e d  t o  
leave y e a r  1978 was s u b j e c t  to  
f o r f e i t u r e  a t  t h e  end o f  l e a v e  
y e a r  1979 and  t h e r e f o r e  is n o t  
e l i g i b l e  f o r  f u r t h e r  r e s t o r a t i o n .  

2. Employee who u s e d  r e s t o r e d  1977 
a n n u a l  l e a v e  and  r e g u l a r  a n n u a l  
l e a v e  i n  1978 t o  r e c u p e r a t e  E r o m  
w o r k - r e l a t e d  i l l n e s s  a c c e p t e d  
w o r k e r s '  c o m p e n s a t i o n  and b o u g h t  
b a c k  l e a v e  u s e d .  Upon r e c o n -  
s t r u c t i o n  o f  t h e  e m p l o y e e ' s  l e a v e  
r e c o r d s  t o  show recredi t  o f  t h e  
l e a v e  a s  o f  t h e  time it was u s e d ,  
66 h o u r s  o f  r e p u r c h a s e d  r e s t o r e d  
and  r e g u l a r  a n n u a l  l e a v e  were 
s u b j e c t  t o  f o r f e i t u r e .  S i n c e  
t h e  employ ing  a g e n c y  f a i l e d  t o  
apprise  t h e  employee  of t h e  
p o s s i b i l i t y  o f  f o r f e i t u r e ,  t h e  
employee  a t  h i s  e l e c t i o n  may 
c h o o s e  t o  be p l a c e d  o n  a n n u a l  
l e a v e  f o r  1978 t o  avoid any  or 
a l l  of t h e  f o r f e i t u r e .  
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A l f r e d  M. Zuck, A s s i s t a n t  S e c r e t a r y  for A d m i n i s t r a -  
t i o n  and  Management,  U.S. Depa r tmen t  o f  L a b o r ,  r e q u e s t s  a 
d e c i s i o n  a s  t o  w h e t h e r  Edmond G o d f r e y  may h a v e  restored 
to  h i s  l e a v e  a c c o u n t  10 h o u r s  o f  r e g u l a r  a n n u a l  l e a v e  and 
56 h o u r s  o f  r e s t o r e d  a n n u a l  l e a v e  which  h e  b o u g h t  b a c k  upon 
h i s  a c c e p t a n c e  o f  c o m p e n s a t i o n  u n d e r  t h e  F e d e r a l  Employee ' s  
Compensa t ion  A c t ,  5 U.S.C. SS 8101-51 ( 1 9 7 6 ) .  W e  h o l d  t h a t  
r e g u l a r  a n n u a l  l e a v e  r e i n s t a t e d  as  t h e  r e s u l t  of buy back  
and  s u b j e c t  t o  f o r f e i t u r e  u n d e r  5 U.S.C. S 6 3 0 4 ( a )  (Supp.  
I11 1 9 7 9 ) ,  may n o t  b e  r e s t o r e d  u n d e r  5 U.S.C. S 6 3 0 4 ( d )  
( 1 9 7 6 ) ,  and  t h a t  res tored l e a v e  r e c r e d i t e d  t o  a p r i o r  l e a v e  
year and  s u b j e c t  t o  f o r f e i t u r e  u n d e r  5 C.F.R. S 630.306 
( 1 9 8 2 )  is  n o t  e l i g i b l e  f o r  f u r t h e r  r e s t o r a t i o n .  However, 
s i n c e  t h e  employ ing  a g e n c y  f a i l e d  t o  a d v i s e  t h e  employee  
t h a t  a p o r t i o n  o f  t h e  r e p u r c h a s e d  l e a v e  would b e  s u b j e c t  
t o  f o r f e i t u r e ,  t h e  employee  a t  h i s  e l e c t i o n  may c h o o s e  t o  
be p l a c e d  o n  a n n u a l  l e a v e  r e t r o a c t i v e l y  t o  a v o i d  a n y  or 
a l l  of t h e  f o r f e i t u r e .  H e  would t h e n  be e n t i t l e d  t o  a 
r e f u n d  o f  t h e  a n o u n t  p a i d  for  t h a t  l e a v e  f rom h i s  employing  
a g e n c y  and  would b e  r e q u i r e d  t o  r e f u n d  any  w o r k e r s '  
c o m p e n s a t i o n  r e c e i v e d  f o r  t h a t  p e r i o d  to  t h e  O f f i c e  o f  
Worke r s '  Compensa t ion  P rograms ,  Depar tmen t  of Labor. 

The r e l e v a n t  c i r c u m s t a n c e s  i n s o f a r  as c a n  be d e t e r m i n e d  
from t h e  r e c o r d  and s u p p l e m e n t a r y  i n f o r m a t i o n  f u r n i s h e d  by 
t h e  D e p a r t m e n t  of Labor  are  as  f o l l o w s .  D u r i n g  t h e  p e r i o d  
F e b r u a r y  1 3  t o  O c t o b e r  1 0 ,  1978,  a w o r k - r e l a t e d  i l l n e s s  
c a u s e d  Mr. G o d f r e y  t o  u s e  888 h o u r s  o f  s i c k  l e a v e  and  392 
h o u r s  o f  a n n u a l  l e a v e ,  i n c l u d i n g  56 h o u r s  o f  a n n u a l  l e a v e  
which  had  b e e n  f o r f e i t e d  i n  1977 d u e  t o  e x i g e n c i e s  o f  p u b l i c  
b u s i n e s s  and  r e s t o r e d  u n d e r  t h e  p r o v i s i o n s  o f  5 U.S.C. 
S 6 3 0 4 ( d ) ( l ) .  A f t e r  t h e  D e p a r t m e n t  o f  L a b o r ' s  O f f i c e  of 
Workers '  Compensa t ion  P rograms  a p p r o v e d  h i s  workers' compen- 
s a t i o n  claim, M r .  G o d f r e y  s u b m i t t e d  t o  t h e  a g e n c y  a n  appl i -  
c a t i o n  d a t e d  S e p t e m b e r  22 ,  1980,  r e q u e s t i n g  buy back  and 
r e i n s t a t e m e n t  o f  t h e  l e a v e  u n d e r  t h e  workers '  c o m p e n s a t i o n  
p r o v i s i o n s  of 20 C.F.R. S 10.310 ( 1 9 8 2 ) .  The  Depar tmen t  o f  
Labor p r o c e s s e d  M r .  G o d f r e y ' s  a p p l i c a t i o n  d u r i n g  t h e  l a t t e r  
par t  o f  1980 and implemented  t h e  r e p u r c h a s e  i n  e a r l y  1981. 

Because  o f  M r .  G o d f r e y ' s  buy back  o f  l e a v e ,  t h e  
Depar tmen t  o f  Labor r e c o n s t r u c t e d  h i s  a c c o u n t s  t o  r e c r e d i t  
t h e  l e a v e  as  o f  t h e  t i m e  i t  w a s  u sed .  The a g e n c y  found  t h a t  
r e p u r c h a s e  of t h e  r e g u l a r  a n n u a l  l e a v e  c a u s e d  M r .  G o d f r e y ' s  
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leave b a l a n c e  for 1978 to  e x c e e d  by  10 h o u r s  t h e  240-hour 
a n n u a l  l e a v e  c e i l i n g  imposed by  5 U.S.C. S 6 3 0 4 ( a ) .  
A d d i t i o n a l l y ,  t h e  a g e n c y  d e t e r m i n e d  t h a t  t h e  56 h o u r s  of 
r e s t o r e d  l e a v e  r e c r e d i t e d  t o  leave y e a r  1978 were s u b j e c t  
t o  f o r f e i t u r e  b a s e d  o n  p r o v i s i o n s  i n  5 C.F.R. S 630.306 
( 1 9 8 1 ) ,  which  impose a 2-year  l i m i t a t i o n  o n  t h e  u s e  of 
s u c h  l e a v e .  

M r .  G o d f r e y  c o n t e n d s  t h a t  e x t e n d e d  i l l n e s s  p r e v e n t e d  
him from s c h e d u l i n g  and  u s i n g  t h e  r e g u l a r  and  r e s t o r e d  
a n n u a l  l e a v e  r e c r e d i t e d  t o  l e a v e  year 1978 and ,  t h e r e f o r e ,  
t h e  l e a v e  may be r e i n s t a t e d  t o  h i s  a c c o u n t  u n d e r  t h e  
p r o v i s i o n s  of 5 U.S.C. S 6 3 0 4 ( d ) ( l ) ,  a s  i n t e r p r e t e d  i n  o u r  
d e c i s i o n s  R o b e r t  W.  L o c h r i d g e ,  B-193431, Augus t  8 ,  1979,  
and  R o b e r t  T .  Good, B-182608, F e b r u a r y  19 ,  1976. I n  t h o s e  
d e c i s i o n s ,  w e  h e l d  t h a t  a n  employee  who h a s  s u f f e r e d  a 
p r o l o n g e d  i l l n e s s  p r e c e d i n g  t h e  end  o f  a leave year may be 
presumed t o  h a v e  s c h e d u l e d  a n n u a l  l e a v e  o t h e r w i s e  s u b j e c t  
t o  f o r f e i t u r e .  A d d i t i o n a l l y ,  M r .  G o d f r e y  s ta tes  t h a t  h e  
would n o t  h a v e  e x e r c i s e d  h i s  o p t i o n  t o  buy b a c k  t h e  l e a v e  
had  h e  b e e n  a d v i s e d  o f  t h e  p o s s i b i l i t y  t h a t  r e p u r c h a s e d  
leave  would be f o r f e i t e d .  

W e  h a v e  h e l d  t h a t  u n d e r  t h e  f o r f e i t u r e  p r o v i s i o n s  
of 5 U.S.C. S 6 3 0 4 ( a ) ,  a n  employee  who buys  back  a n n u a l  
l e a v e  f o l l o w i n g  a w o r k e r s '  c o m p e n s a t i o n  award mus t  have  
h i s  a n n u a l  l e a v e  r e c o r d  r e c o n s t r u c t e d  t o  show t h e  r e c r e d i t  
of t h e  l e a v e  as of t h e  t i m e  i t  w a s  u s e d  and  t h a t  i n  s u c h  
a r e c o n s t r u c t i o n ,  a n n u a l  l e a v e  r e i n s t a t e d  i n  excess of 
t h e  maximum permissible c a r r y - o v e r  would b e  f o r f e i t e d .  
S e e  H e l e n  Wakus, B-184008, March 7 ,  1977.  A l t h o u g h  
M r .  G o d f r e y  c o n t e n d s  t h a t  u n d e r  5 U.S .C .  S 6 3 0 4 ( d )  
f o r f e i t u r e  o f  t h e  10 h o u r s  o f  r e g u l a r  a n n u a l  l e a v e  may 
be a v o i d e d  s i n c e  e x t e n d e d  i l l n e s s  p r e v e n t e d  h i m  f rom 
s c h e d u l i n g  and  u s i n g  t h e  l e a v e ,  w e  h a v e  c o n s i s t e n t l y  
s ta ted  t h a t  e x c e p t i o n s  t o  t h e  f o r f e i t u r e  r u l e  c o n t a i n e d  
i n  s e c t i o n  6 3 0 4 ( d )  a r e  n o t  app l i cab le  i n  a s i t u a t i o n  
i n v o l v i n g  t h e  buy b a c k  of a n n u a l  l e a v e .  H e l e n  Wakus, 
a b o v e ;  B e t t y  J .  Ander son ,  B-182608, Augus t  9 ,  1977. Thus ,  
t h e  10 h o u r s  of a n n u a l  l e a v e  b o u g h t  b a c k  by Mr. G o d f r e y  
and  s u b s e q u e n t l y  f o r f e i t e d  by o p e r a t i o n  o f  s e c t i o n  6 3 0 4 ( a )  
are n o t  e l i g i b l e  f o r  r e s t o r a t i o n  u n d e r  s e c t i o n  6 3 0 4 ( d ) .  
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With  respect t o  t h e  56 h o u r s  o f  p r e v i o u s l y  restored 
leave, o u r  d e c i s i o n  i n  H e l e n  Wakus, c i t e d  a b o v e ,  r e q u i r e s  
t h a t  t h e  l e a v e  b e  r e c r e d i t e d  t o  l e a v e  y e a r  1978. A s  
p o i n t e d  o u t  by t h e  a g e n c y ,  5 C.F.R. S 630.306,  i m p l e m e n t i n g  
t h e  r e s t o r a t i o n  o f  l e a v e  p r o v i s i o n s  i n  5 U.S.C. S 6 3 0 4 ( d ) ,  
imposes a 2-year  l i m i t a t i o n  o n  t h e  u s e  o f  r e s t o r e d  l e a v e .  
The r e g u l a t i o n  p r o v i d e s  t h a t :  

"Annual l e a v e  r e s t o r e d  u n d e r  s e c t i o n  
6 3 0 4 ( d )  o f  t i t l e  5 ,  U n i t e d  S t a t e s  Code, mus t  
be s c h e d u l e d  and  u s e d  n o t  l a te r  t h a n  t h e  end 
of t h e  l e a v e  y e a r  e n d i n g  t w o  y e a r s  a f t e r :  

* I  * * * * * 
"(b) The d a t e  f i x e d  by t h e  a g e n c y  h e a d ,  or 
h i s  d e s i g n a t e d  o f f i c i a l ,  as t h e  t e r m i n a t i o n  
da te  o f  t h e  e x i g e n c y  of t h e  p u b l i c  b u s i n e s s  
which  r e s u l t e d  i n  f o r f e i t u r e  o f  t h e  a n n u a l  
l e a v e  * * *." 
Based  o n  t h e  p r o v i s i o n s  of 5 C.F.R. S 630.306 and  

e x p l a n a t o r y  materials i s s u e d  by t h e  O f f i c e  o f  P e r s o n n e l  
Management, w e  h a v e  h e l d  t h a t  l e a v e  r e s t o r e d  u n d e r  5 U.S.C. 

6 3 0 4 ( d )  which  i s  unused  a t  t h e  end  o f  t h e  2-year  p e r i o d  
is a g a i n  f o r f e i t e d  w i t h  no  f u r t h e r  r i g h t  t o  r e s t o r a t i o n .  
P a t r i c k  J. Q u i n l a n ,  B-188993, December 12 ,  1977. A l s o ,  w e  
h a v e  s t a t e d  t h a t  t h e  2 - y e a r  l i m i t a t i o n  may n o t  be  waived  o r  
m o d i f i e d  e v e n  where t h e r e  is a n  i n d i c a t i o n  o f  e x t e n u a t i n g  
c i r c u m s t a n c e s .  P a t r i c k  J. Q u i n l a n ,  above .  S e e  a l so  
F e d e r a l  P e r s o n n e l  Manual Le t t e r  N o .  630-22 ( J a n u a r y  1 1 ,  
1974)  . 

The Depar tmen t  of Labor h a s  a d v i s e d  u s  t h a t  t h e  
e x i g e n c y  of p u b l i c  b u s i n e s s  c a u s i n g  M r .  G o d f r e y  t o  f o r f e i t  
t h e  56 h o u r s  o f  1977 l e a v e  was d e t e r m i n e d  t o  end  o n  
December 31, 1977. By o p e r a t i o n  o f  t h e  p r o v i s i o n s  o f  
5 C.F.R. S 630.306,  t h e  f o r f e i t e d  and  r e s t o r e d  l e a v e  was 
a g a i n  s u b j e c t  t o  f o r f e i t u r e  a t  t h e  end  o f  t h e  1979 l e a v e  
year .  Under t h e  r u l e s  s t a t e d  i n  P a t r i c k  J .  Q u i n l a n ,  a b o v e ,  
t h e  r e s t o r e d  l e a v e  r e c r e d i t e d  t o  M r .  G o d f r e y  f o r  l e a v e  y e a r  
1978 and  f o r f e i t e d  a t  t h e  end  of l e a v e  y e a r  1979 would n o t  
b e  e l i g i b l e  f o r  f u r t h e r  r e s t o r a t i o n  t o  M r .  G o d f r e y ' s  
a c c o u n t  . 
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A l t h o u g h  w e  h o l d  t h a t  t h e  66 h o u r s  o f  l e a v e  b o u g h t  
b a c k  by M r .  G o d f r e y  may n o t  b e  r e s t o r e d  t o  h i s  a c c o u n t  
u n d e r  s e c t i o n  6 3 0 4 ( d ) ,  w e  n o t e  t h a t  t h e  Depar tmen t  of 
Labor  a p p a r e n t l y  f a i l e d  t o  a d v i s e  t h e  employee  b e f o r e  t h e  
buy b a c k  was implemented  t h a t  a p o r t i o n  of t h e  r e p u r c h a s e d  
l e a v e  would b e  s u b j e c t  t o  f o r f e i t u r e .  R e g u l a t i o n s  i n  
20 C.F.R. 5 10.310, g o v e r n i n g  t h e  buy b a c k  o f  leave,  pro- 
v i d e  i n  p a r t  t h a t  t h e  employ ing  a g e n c y  " s h a l l  h e l p  t h e  
employee  d e t e r m i n e  how much t h e  ' buy  b a c k '  cost  w i l l  b e  i n  
h i s  or h e r  case." W e  i n t e r p r e t  these p r o v i s i o n s  as impos- 
i n g  a n  o b l i g a t i o n  upon t h e  employ ing  a g e n c y  to  a d v i s e  t h e  
employee  o f  a l l  costs associated w i t h  buy b a c k ,  i n c l u d i n g  
t h e  p o t e n t i a l  f o r f e i t u r e  o f  r e p u r c h a s e d  l e a v e  upon r e c o n -  
s t r u c t i o n  of t h e  employee's l e a v e  a c c o u n t .  

S i n c e  i t  a p p e a r s  t h a t  t h e  Depar tmen t  o f  Labor f a i l e d  
t o  appr i se  M r .  G o d f r e y  o f  t h e  c o n s e q u e n c e s  o f  buy b a c k ,  w e  
would h a v e  no  o b j e c t i o n ,  i f  M r .  G o d f r e y  so e l ec t s ,  t o  t h e  
D e p a r t m e n t  of Labor 's  r e t r o a c t i v e l y  p l a c i n g  him o n  a n n u a l  
l e a v e  f o r  a l l  or p a r t  of t h e  66 h o u r s  f o r  t h e  1978 l e a v e  
year so as  t o  a v o i d  f o r f e i t u r e .  M r .  G o d f r e y  would t h u s  be 
e n t i t l e d  t o  b e  paid by t h e  Depar tmen t  f o r  t h e  66 h o u r s  of 
l e a v e  a t  t h e  pay r a t e s  t h e n  i n  e f f e c t  and  h e  would h a v e  to  
r e f u n d  t h a t  p o r t i o n  of e m p l o y e e ' s  c o m p e n s a t i o n  c o v e r e d  by  
t h a t  l e a v e .  See' B e t t y  J.  Ander son ,  above .  

A r e v i e w  of o u r  p r io r  d e c i s i o n s  i n d i c a t e s  t h a t  t h e  
l e a v e  f o r f e i t u r e  problems p r e s e n t e d  by M r .  G o d f r e y ' s  claim 
are r e c u r r i n g .  See, fo r  example  Donald  A.  Adams, B-204522, 
March 23 ,  1982;  J o h n  P. M i t c h e l l ,  B-180010.12, ivlarch 8 ,  
1979: a n d  B e t t y  J. Anderson  and  He len  Wakus. above .  The re -  * 

fore,  by  separate l e t t e r  t o  t h e  Director of t h e  O f f i c e  of 
P e r s o n n e l  Management ( O P M ) ,  w e  are recommending t h a t  OPM 
work w i t h  t h e  O f f i c e  of Worke r s '  Compensa t ion  P rograms  t o  
p r o v i d e  F e d e r a l  a g e n c i e s  w i t h  d e t a i l e d  g u i d a n c e  p e r t a i n i n g  
t o  t h e  a d m i n i s t r a t i o n  of buy b a c k  of l e a v e .  
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