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I n f o r m  e a c h  r e s i d e n t i a l  c u s t o m e r  e a c h  2 y e a r s  o f  
s t a t u t o r i l y  s p e c i f i e d  e n e r g y  c o n s e r v a t i o n  informa-  
t i o n  (program announcemen t ) ;  

O f f e r  t o  perform c e r t a i n  project  management require- 
rrlen t s , i n c  l u d  i n g  : 

( a )  

- - .  
F - a- 

A n  on-s i te -  i n s p e c t i o n - o f  a customer 's  home by a 
q u a l i f i e d  e n e r g y  a u d i t o r  (p rogram a u d i t ) ;  

( b )  A r r a n g i n g  to have  s u g g e s t e d  c o n s e r v a t i o n  
measures i n s t a l l e d ;  and 

( c )  A r r a n g i n g  f o r  a l e n d e r  t o  make a l o a n  to  
f i 'nance  t h e  p u r c h a s e  and  i n s t a l l a t i o n  cos ts  of 
c o n s e r v a t i o n  measu res :  and  

P r o v i d e  customers, a s  p a r t  o f  project  management, 
w i t h  l i s ts  o f :  

( a )  Who s e l l s  or i n s t a l l s  r e s i d e n t i a l  e n e r g y  con- 
s e r v a t i o n  m e a s u r e s  i n  t h e  area;  and 

(b) Lend ing  i n s t i t u t i o n s  who o f f e r  l o a n s  f o r  t h e  
p u r c h a s e  and  i n s t a l l a t i o n  of c o n s e r v a t - i o n  
measures. 

EjECPA s p e c i f i c a l l y  p r o v i d e s  t h a t  t h e  i n f o r m a t i o n  (p rogram 
announcement )  d u t i e s  p r e s c r i b e d  terminate  o n  J a n u a r y  1 ,  1985. 
- See 42 U.S.C. SS 8 2 1 6 ( a ) ,  8 2 1 6 ( d )  and 8 2 1 8 ( a ) .  However, NECPA 
c o n t a i n s  no  t e r m i n a t i o n  date  for t h e  p r o j e c t  management 
r e q u i r e m e n t s  s e t  f o r t h  i n  ( 2 )  and  ( 3 )  above.  See 4 2  U.S .C .  
5§ S 2 1 6 ( b )  and  8 2 1 8 ( a ) ( 2 ) .  The i s sue  is  t h e  legal s t a t u s  and  
d u r a t i o n  o f  t h e s e  p r o j e c t  management r e q u i r e m e n t s ,  as w e l l  as 
o t h e r  a s p e c t s  o f  t h e  RCS program, i n  t h e  absence of s p e c i f i c  
t e r m i n a t i o n  d a t e s .  

Energy  h a s  t a k e n  t h e  p o s i t i o n  " t h a t  NECPA does n o t  
r e q u i r e  t h e  c o v e r e d  u t i l i t i e s  t o  c o n t i n u e  t h e i r  RCS p rograms  
i n d e f i n i t e l y  i n  t h e  f u t u r e ,  b u t  r a t h e r  t h e  d u r a t i o n  o f  s u c h  
p rograms  is r e l a t e d  t o  t h e  1985 t e r m i n a l  d a t e  p r o v i d e d  e x p l i c -  
i t l y  i n  NECPA for  t h e  n o t i c e  [program announcement]  r e q u i r e -  
ment * * *. A c c o r d i n g l y ,  s u c h  u t i l i t i e s  may t e r m i n a t e  t h e i r  
R C S  p rograms  w i t h i n  a r e a s o n a b l e  time a f t e r  t h e  l a s t  o f f e r  of 
s e r v i c e s  is made o n  o r  a b o u t  J a n u a r y  1 ,  1985 ana  t h e y  have  
completed t h e i r  a c t i o n s  to f u l f i l l  s e r v i c e  r e q u e s t s  made a s  a 
r e s u l t  of s u c h  o f f e r s  of s e r v i c e s . "  
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In our'review of Energy's opinion in support of its posi- 
tion, we have been guided by the standards of review asserted 
and used by the courts. The courts have stated that the 
interpretation put on a statute by the agency charged,with 
administering it is entitled to deference. Udal1 v. Tallman, 
380 U . S .  1, 85 S.Ct. 792 (1965).-=However, while the interpre- 
tation given a statute by those charged with its application 
and enforcement is entitled to consiiierable weight, it is not 
conclusive. Marin v. United States, 3 5 6  U.S. 412, 78 S.Ct. 
880  (1959). The persuasiveness of an administrative interpre- 
tation is dependent on the thoroughness evident in its con- 
sideration, the validity of its reasoning, its consistency 
w i t h  e a r l i e r  and l a t e r  pronouncements, and all those factors 
which give it power to persuade. Federal Election Commis- 
sion v. Democratic Senatorial Compaign Committee, 454 U.S. 27, 
102 S.Ct. 38 (1981); Skidmore v. Swift & Co., 323 U . S .  134, 65 
S.Ct. 161 (1944); Case & Co., Inc. v. Board of Trade of City 
of Chicaqo, 523 F.2d 355 (7th Cir. 1975). Moreover, whatever 
effect an administrative interpretation may have when the com- 
mand of legislation is in some way ambiguous, when the con- 
gressional command is clear, it is simply beyond the power of 
the administrative agency to alter that command or to avoid 
its effects. Swain v. Biineqar, 517 F.2d 766 (7th Cir. 1975); 
Hometrust Life Insurance Co. v. U.S. Fidelity E Guaranty Co., 
298 F.2d 379 (5th Cir. 1962). 

Using these standards developed by the courts,.'we con- 
clude in this instance that Energy's construction of the pro- 
visions of NECPA authorizing the RCS program is not "suffic- 
iently reasonable" to be accepted by a reviewing court. See 
Federal Election Commission v. Democratic Senatorial Campaiqn 
Committee, supra. Our conclusion has several bases. First, 
Energy's position is premised on a fundamental error of statu- 
tory construction, which is controlling over all other argu- 
ments in Energy's legal memorandum, namely, that legislation 
is to be construed to be of limited duration unless there is 
evidence of a contrary legislative intent. In fact, the 
reverse is true. Substantive legislation (as contrasted with 
an appropriation act, see footnote 5) is construed as perma- 
nent unless there is specific language indicating a limited 
duration. Secondly, Energy attempts, through its interpreta- 
tion of the RCS program's legislative history and the contem- 
poraneous enactment of other legislation, to create a statu- 
tory ambiguity that doesn't exist. Thirdly, Energy's current 
position is not consistent with its earlier pronouncements. 
Accordingly, we find Energy's arguments to be unpersuasive. 
In addition, we conclude that, with the exception of the RCS 
program announcement duties which expired by the specific 

- 
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terms of NECPA on J a n u a r y  1, 1985 ,  t h e  RCS p r o g r a m  r e m a i n s  
l e g a l l y  i n  e f f e c t  u n t i l  t e r m i n a t e d  by f u t u r e  l e g i s l a t i o n .  

P r e s u m p t i o n  T h a t  L e g i s l a t i o n  Is  P e r m a n e n t  

E n e r g y ' s  l e g a l  analysis seerii-s t o  a s s u m e  t h a t  C o n g r e s s  
m u s t  a f f i r m a t i v e l y  e x p r e s s  i t s  i n t e n t i o n  a n d  p u r p o s e  f o r  p e r -  
manence o n  e a c h  o c c a s i o n  when i t  e n a c t s  l e g i s l a t i o n  w i t h o u t  a 
t e r m i n a t i o n  d a t e ,  e l s e  i t  w i l l  be c o n s i d e r e d  t e m p o r a r y .  For 
e x a m p l e ,  E n e r g y  s t a t e s  o n  page 8: 

" *  * * it  is  h i g h l y  i m p r o b a b l e  t h a t  C o n g r e s s  
k n o w i n g l y  wou ld  h a v e  e s t a b l i s h e d  a p r o g r a m  o f  
u n l i m i t e d  d y r a t i o n  w i t h o u t  a s i n g l e  comment t o  
t h a t  e f f e c t . "  

N o  l e g a l  s o u r c e  i s  c i t e d  f o r  t h i s  r e a s o n i n g .  

On t h e  o t h e r  h a n d ,  t h e r e  is a g r e e m e n t  among t h e  s t a n d a r d  
l e g a l  a u t h o r i t i e s  t h a t  i t  is a b a s i c  c h a r a c t e r i s t i c  of o u r  
s y s t e m  o f  law t h a t  a s t a t u t e ,  u n l e s s  i t  e x p l i c i t l y  p r o v i d e s  t o  
t h e  c o n t r a r y ,  c o n t i n u e s  i n  f o r c e  i n d e f i n i t e l y  u n t i l  d u l y  . 

a l t e r e d  or r e p e a l e d  b y  s u b s e q u e n t  a c t i o n  of t h e  lawmaking  
a u t h o r i t y .  2 S u t h e r l a n d  o n  S t a t u t e s  a n d  S t a t u t o r y  C o n s t r u c -  
t i o n  § §  3 4 . 0 1  a n d  34 .04  ( S a n d s ,  4 t h  e d . ) ;  7 3  Am. J u r .  2% 
S t a t u t e s  S 375 ;  8 2  C . J .S .  S t a t u t e s  § 316 .  "Any d e v i a t i o n s  
f r o m  t h i s  r u l e  a re  e x c e p t i o n a l . ! '  2 S u t h e r l a n d  o n  S t a t u t e s  and  
S t a t u t o r y  C o n s t r u c t i o n  5 3 4 . 0 1 ,  supra. I n  f a c t ,  i t  h a s  b e e n  
h e l d  t h a t  a c o u r t  may n o t ,  e v e n  f o r  t h e  purpose of s u s t a i n i n g  
t h e  v a l i d i t y  of a s t a t u t e  a s  a n  exercise of t h e  pol ice  power, 
r e a d  i n t o  a s t a t u t e  a l i m i t a t i o n  i n  d u r a t i o n  t h a t  is n e i t h e r  
expressed n o r  i m p l i e d  t h e r e i n .  7 3  Am. J u r .  2 d ,  S t a t u t e s  
S 376 ;  V a n d e r b i l t  v. B r u n t o n  P i a n o  C o . ,  1 1 1  N.J.L. 5 9 3 ,  1 6 9  
A .  1 7 7 ,  8 9  A.L.R.  1080 ( 1 9 3 2 ) .  C o n s e q u e n t l y ,  s u b s t a n t i v e  
l e g i s l a t i o n  is  presumed t o  b e - - p e r m a n e n t ,  u n l e s s  i t  p r o v i d e s  t o  
t h e  c o n t r a r y ,  a n d  C o n g r e s s  n e e d  n o t  o n  e a c h  o c c a s i o n  
a f f i r m a t i v e l y  express  i ts  i n t e n t i o n  a n d  purpose t h a t  t h e  
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legislation be permanent:/. See The Reformer, 70 U-S. ( 3  
Wall.) 617 (1865); N.A.A.C.P. v. Committee on Offenses, 201 
Va. 890. 114 S.E.2d 721 (1960); Plaquemines Parish D . E .  
Com. v. Board of Supervisors, 231 La. 1 4 6 ,  90 So.2d 868 
(1956); Vanderbilt v .  Brunton Piano Co., supra. 

In addition, the concept ana frequency of sunset provi- 
sions in legislation is of recent development, and is not 
inconsistent with these longstanding authorities. Generally, 
provisions limiting the duration of a-statute are explicitly 
set forth in a separate section. This focuses attention on 
the limitation and facilitates the amendment process if exten- 
sion of the act is desired. 1A Sutherland on Statutes and 
Statutory Construction S 20.23, 

The permanence of legislation must, of course, be under- 
stood in the context of the legislative process. A statute 
is permanent or in effect for the indefinite future only until 
subsequent legislative action repeals or modifies it. Such 
repeal or modification could potentially occur at any time. 

- 5/ We acknowledge that a different standard applies to appro- 
priation acts, which are generally enacted to fund agen- 
cies of the Government each fiscal year. Thus-31 U.S,C. 
5 1301(c) provides: 

"An appropriation' in a regular, annual 
appropriation may be construed to be per- 
manent or available continuously only if 
the appropriation-- 

" ( 1 )  is for rivers and harbors, light- 
houses, public buildings, or the pay 
of the Navy and Marine Corps; or 

"(2) expressly provides that it is 
available after the fiscal year 
covered by the law in which it 
appears. " 

Consequently, it has been the longstanding position of 
this Office that a provision contained in an appropriation 
act (as contrasted with a nonappropriating statute of sub- 
stantive law) may not be construed as permanent legisla- 
tion unless the language or the nature of the provision 
makes it clear that such w a s  the intent of Congress. 
62 Comp'. Gen. 54 (1982); 36 Comp. Gen. 434 (1956); 
10 Comp. Gen. 120 (1930); B-209583, January 18,  1983; 
B-208705, September 14, 1562. 
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Y e t  Ene rgy  i n  i t s  l e g a l  memorandum c o n s i s t e n t l y  ques t ions  
w h e t h e r  Congres s  i n t e n d e d  t o  impose d u t i e s  on cove red  u t i l i -  
t i e s  " i n  p e r p e t u i t y . "  . 

,Ener 'gy's c o n c e r n  f o r  t h e  " p e r p e t u a l "  n a t u r e  o f  c e r t a i n  
a s p e c t s  o f - t h e  RCS program, c o u p h d - w i t h  i t s  r e v e r s a l  of t h e  
p r e s u m p t i o n  i n  f a v o r  of t h e  permanence of l e g i s l a t i o n ,  xis- 
d i r e c t e d  the f o c u s  of i ts  a n a l y s i s .  - Two e x c e r p t s  from 
E n e r g y ' s  l e g a l  memorandum a r e  i l l u s t r a t i v e :  

'I* * * n e i t h e r  t h e  l e g i s l a t i v e  h i s t o r y  of NECPA 
nor t h e  s t a t u t e  i t s e l f  e x p l i c i t l y  s p e c i f i e s  a 
t e r m i n a t i o n  d a t e  f o r  t h i s  d u t y  [on  c o v e r e d  
u t i l i t i e s  t o  p r o v i d e  RCS s e r v i c e s ] .  However, 
t h i s  s i l e n c e  may i t s e l f  convey t h e  i n t e n t  o f  
Congres s  i n  t h i s  m a t t e r  because i t  is  h i g h l y  
improbab le  t h a t  C o n g r e s s  knowingly  would have 
e s t a b l i s h e d  a program of u n l i m i t e d  d u r a t i o n  
w i t h o u t  a s i n g l e  comment t o  t h a t  e f f e c t .  The 
e t e r n a l  c h a r a c t e r  of s u c h  a program, had i t  
been  i n t e n d e d ,  w o u l d  c e r t a i n l y  have  e l i c i t e d  
v i g o r o u s  comments f rom t h e  S ta tes ,  u t i l i t i e s ,  
and consumers  i n  t h e  h e a r i n g s  t h a t  p r e c e d e d  t h e  
p a s s a g e  of NECPA. N e i t h e r  t h e  committee - 
reports n o r  t h e  f l o o r  d e b a t e s  even  h i n t  a t  
permanence of any d u t y  imposed by s e c t i o n  215. 
(Page  8.) 

"*  * * I t  seems v e r y  d o u b t f u l  t h a t  C o n g r e s s  
would have  been c o n t e n t  to  r e l y  on mere s i l e n c e  
i n  NECPA and i t s  l e g i s l a t i v e  h i s t o r y  to  b r e a c h  
t h e  harmony o f  t h e  s t a t u t o r y  scheme by ex tend-  
i n g  one el-ement o f  t h e  RCS program f o r e v e r  
beyond J a n u a r y  1 ,  1985, p a r t i c u l a r l y  when t h e  
program was a n t i c i p a t e d  to h a v e  accomplished 
i t s  g o a l s  by t h e n . "  (Page  1 1 . )  

We found t h i s  a p p r o a c h  by Energy t o  be f u n d a m e n t a l l y  i n  
error. F i r s t ,  w e  d o n ' t  a g r e e  t h a t  t h e  s t a t u t e  is c o m p l e t e l y  
s i l e n t  on  t h e  i s s u e .  S u b s e c t i o n  211(a)  o f  NECPA, 4 2  U.S .C .  
S 8 2 1 2 ( a ) ,  i n  d e s c r i b i n g - t h e  c o v e r a g e  o f  t h e  RCS program, 
s ta tes ,  i n  pa r t ,  " T h i s  p a r t  s h a l l  a p p l y  i n  any c a l e n d a r  year 
t o  a p u b l i c  u t i l i t y  * * * . I c  (Emphasis  added . )  I t  t h e n  g o e s  
on  to  s p e c i f y  t h e  sa les  volumes r e q u i r e d  b e f o r e  a p u b l i c  
u t i l i t y  would be  c o v e r e d .  Ene rgy  f a i l s  i n  i t s  l e g a l  memoran- 
dum t o  acknowledge this p r o v i s i o n ,  a l t h o u g h  i t  w a s  c i t ed  
p r o m i n e n t l y  i n  t h e  C o n g r e s s i o n a l  R e s e a r c h  S e r v i c e  memorandum 
of Sep tember  26 ,  1983, a d d r e s s i n g  t h i s  same matter, which was 
p r o v i d e d  t o  Energy. 
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Secondly, assuming the statute were silent, the absence 
of congressional discussion about the duration of the RCS pro- 
gram does not reflect a congressional intent that the program 
was to be temporary. Legislation is presumed to be permanent, 
unless Congress explicitly proviaes to the co'ntrary. 
quently, Congress does not have -Eo-lay a foundation for perma- 
nence, either in the statute or the legislative history, each 
time it passes a bill. 

. 
Conse- 

Thi 
1 6 9  U.S. 
Ass'ns. , 
both ins 

rdly, Energy's r 
3 1 1  ( 1 9 0 3 ) ,  and 
310  U . S .  534 ( 1  

tances the court 

eliance on Shurtleff v. United States, 
United States v. American Trucking 

9401, is not helpful to its case. In 
declined to infgr major 'departures 

from longstanding public policies and practices from ambiguous 
statutory language in the absence of a clear indication of 
legislative intent to do so.  In the former case; the court 
rejected attribution of life tenure on good behavior to a 
Federal official holding the statutory position of general 
appraiser of merchandise when the statute provided for removal 
for cause but provided no explicit term of office. with $he 
exception of judicial officers proviaed for by the Constitu- 
tion, no civil officer had ever held office by a life tenure 
since the foundation of the Government. Thus, the issue was 
not the permanence of the statutory provision but the inter- 
pretation of its meaning on the term of office issue. 

_ .  

In the second case, the court declined to construe 
general language of the Motor Carrier Act to grant the Inter- 
state Commerce Commission broad regulatory responsibilities 
over carrier employees beyond "the customary power to secure 
safety in view of the absence in the legislative history of 
the Act of any discussion of the desirability of giving the 
Commission broad and unusual powers over all employees." 310 
U . S .  at 546 and 547. Again, the permanence of the statutory 
provision was not at issue. 

If there were a lesson from these two cases for applica- 
tion to the present issues, it would be that a court will not 
depart from longstanding public policies and practices without 
clear evidence of legislative intent that it do so. If there 
is a statutory ambiguity,concerning the duration of the RCS 
program and an absence of explicit legislative discussion and 
intent on the point, the court would follow the longstanding 
presumption in American law that statutes are enacted as 
permanent legislation. 

We therefore believe Energy's position is premised on a 
fundamental error of statutory construction, which not only 
led to a misdirection in analysis, but critically,affected its 
conclusion on the duration of the RCS program, 
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Legislative History 

Energy attempts, through its interpretation of the RCS 
program's legislative history and the contemporaneous.enact- 
ment of other legislation, to develop a circumstantial case 
supporting a termination of the .Eemaining aspects of the RCS 
program wi-thin a reasonable time after the last offer of 
services is made on or about January 1, 1985, the statutory 
termination date for public utility program announcement 
responsibilities. 

Energy asserts that it was the goal of the RCS program to 
have 90 percent of American homes and businesses insulated by 
1985. Since the-RCS program was designed to have achieved 
this purpose by 1985, to have extended the RCS program beyond 
that point would ap'pear to be illogical, according to Energy. 

The RCS provisions of NECPA originated as part of the 
Carter Administration's National Energy Plan, The actual sub- 
stance of what was to become section 215 was contained in the 
House's National Energy Act bill ( H . R .  6831, 95th Cong., 1st 
Sess, (1977)). H.R. 6831 set out'six national energy goals to 
be achieved by 1985. One of these goals was the insulation of 
90 percent of all American homes and all new buildings, in- 
cluding resiaences and commercial buildings, schools and hos- 

Sess. 7 (1977). 
, H.R. Rep. No. 496, Part 4 ,  95th Cong., 1st 

However, a review of the legislative history reveals no 
indication that the time frames established for these goals 
were intended to set the duration of the proposed energy pro- 
grams. Rather, it appears that the time specific objectives 
were designed "to allow progress toward these goals to be 
monitored and assessed." 2, Id at 15. Moreover, the Committee 
recognized that the goals were ambitious and probably could 
not be achieved by the provisions of the Act alone. The Com- 
mittee went on to state: "Nevertheless, the goals set useful 
targets for additional voluntary action on the part of indivi- 
dual Americans, business firms, and other entities, and State 
and local governments; and fo r  additional actions by the 
Federal Government. It - Id, 

Therefore, it is not surprising that although the commit- 
tee report states one of the goals of the RCS program in a 
time delineated manner, no explicit termination date generally 
limiting the duration of the RCS program was incorporated into 
the statute itself. Thus the goal of insulating 90 percent of 
American homes by 1985 was an objective of the program but not 
a statutory requirement. A non-statutory time specific goal 
is not inconsistent with a permanent program statute. Con- 
gress may at any time amena or repeal the legislation if t h e  
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objective is met or altered. In any event, the residential 
energy conservation measures encouraged by the RCS program are 
broader than just insulation.6/. - 

- 
- 6 /  Subsecfion 2 1 0 ( 1 1 )  of NECPA, -42 t?:S.C. 5 8 2 1 1 ( 1 1 ) ,  defines 

"residential energy conservation measure" as including: 

"(A) caulking and weatherstripping of 
doors and windows; 

"(B) furnace efficiency modifications 
including-- 

"(i) replacement burners, furnaces or 
boilers or any combination thereof 
which, as determined by the Secretary, 
substantially increases the energy 
efficiency of the heating system, 

"(ii) devices for modifying flue open- 
ings which will increase the energy , 

efficiency of the heating system, and 

"(iii) electrical or mechanical furn- 
ace ignition systems which replace 
standing gas pilot lights; 

"(C) clock thermostats: 

"(0) ceiling, attic, wall, and floor 
insulation; 

"(E) water heater insulation; 

"(F) storm windows and doors, multi- 
glazed windows and doors, heat-absorbing or 
heat-reflective glazed window and door 
materials; 

"(G) devices associated with load 
management techniques; 

"(H) devices to utilize solar energy 
or windpower for any residential energy 
conservation purpose, including heating of 
water, space heating or cooling; and 

"(I) such other measures as the Sec- 
retary by rule identifies for purposes of 
this part." 

- 9 -  
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T h e r e f o r e ,  w e  d o  n o t  b e l i e v e  t h a t  Energy  h a s  e s t a b l i s h e d  
t h a t  t h e  o b j e c t i v e  of a 90 p e r c e n t  success r a t e  i n  i n s u l a t i n g  
homes and b u i l d i n g s  by.1985 is necessarily'inconsistent w i t h  a , 
permanent  program s t a t u t e .  

Energy a l s o  a r g u e s  t h a t  NECEA-  s h p u l d  n o t  'be c o n s i d e r e d  i n  
i s o l a t i o n ,  b u t  i n  t h e  c o n t e x t  of  o t h e r  l e g i s l a t i o n  contempo- 
r a n e o u s l y  enacted and s h a r i n g  a common pu rpose ,  p a r t i c u l a r l y  
t h e  Energy T a x  A c t  of 1978, P u b .  L .  N o .  95-618, approved  
November 9, 1978, 92 S t a t .  3174.  According  t o  Energy,  t h e  t w o  
a c t s  s h o u l d  be read t o g e t h e r  s i n c e  t h e  "two measures were 
i n t r o d u c e d  i n  Congres s  s i m u l t a n e o u s l y ,  share  a common p u r p o s e ,  
a re  l i n k e d  by s p e c i f i c  l e g i s l a t i v e  h i s t o r y ,  and were bo th  
p a s s e d  o n  t h e  same day . "  T h e r e f o r e ,  Energy a r g u e s ,  t h e  f a c t  
t h a t  t h e  t a x  c red i t s  f o r  r e s i d e n t i a l  e n e r g y  c o n s e r v a t i o n  
improvements  a r e  a v a i l a b l e  o n l y  f o r  e x p e n d i t u r e s  made t h r o u g h  
December 31, 1585, 26  U.S.C.  5 4 4 C ( f ) ,  s u g g e s t s  t h a t  t h e  RCS 
program w a s  a l so  i n t e n d e d  t o  be of l i m i t e d  d u r a t i o n .  More 
s p e c i f i c a l l y ,  Energy  c o n t e n d s  t h a t  t h e  ' t e r m i n a t i o n  o f  t h e  
e n e r g y  t a x  c r ed i t s  as o f  December 31, 1985, is s i g n i f i c a n t  
s i n c e  " [ t l h i s  period allows s u f f i c i e n t  t i m e  f o r  a u t i l i t y  c u s -  
tomer t o  i n s t a l l  and  t o  r e c e i v e  a t a x  c red i t  f o r  improvements  
s u g g e s t e d  a s  a r e s u l t  o f  a n  RCS a u d i t  condqc ted  as  l a t e  as 
J a n u a r y  1 ,  1985,  o r  a r e a s o n a b l e  time t h e r e a f t e r . "  . -  

We a g r e e  t h a t  t h e  l e g i s l a t i v e  h i s t o r y  of NECPA-and t h e  
Energy  T a x  A c t  o f  1978 e s t a b l i s h e s  a close r e l a t i o n s h i p  
between t h e  RCS program and t h e  e n e r g y  t a x  c r e d i t s .  As Energy 
n o t e s ,  t h e  e n e r g y  t a x  c red i t s  a re  a v a i l a b l e  f o r  t h e  same ~ 

measures encouraged  t o  be i n s t a l l e d  u n d e r  t h e  RCS program. 
See 26 U.S.C. § 44C and 42 U.S.C.  § 8 2 1 1 ( 1 1 ) .  W e  a l so  a g r e e  
t h a t  t h e  t a x  c r ed i t s 'were  c l e a r l y  i n t e n d e d  a5 an  i n c e n t i v e  t o  
occupants o f  r e s i d e n t i a l  b u i l d i n g s  t o  have e n e r g y  c o n s e r v a t i o n  

21 and 23. 
measures  i n s t a l l e d .  H.R. Rep. N o .  496, P a r t  4 ,  supra ,  a t  

However, t h e  t a x  c r e d i t s  and t h e  RCS program were n o t  
c o - e x t e n s i v e .  The RCS program is  a v a i l a b l e  t o  any r e s i d e n t i a l  
cus tomer 'o f  a u t i l i t y  who owns or occupies a r e s i d e n t i a l  
b u i l d i n g t  The e n e r g y  t ax  c r e d i t s ,  on t h e  o t h e r  hand,  are 
a v a i l a b l e  o n l y  t o  t a x p a y e r s  f o r  a p r o p e r t y  t h e y  u s e  as a p r i n -  
c i p a l  r e s i d e n c e .  Moreover ,  w h i l e  t h e  tax c red i t s  were 
intended t o  be an  impetus  to  e n c o u r a g e  p a r t i c i p a t i o n  i n  t h e  
RCS program, it was e x p e c t e d  t h a t  t h e  s a v i n g s  i n  ene rgy  costs 
from t h e  i n s t a l l a t i o n  o f  e n e r g y  c o n s e r v a t i o n  measures w o u l d  
pay  f o r  t h e i r  i n s t a l l a t i o n .  L, a t  2 3 .  

I n  a d d i t i o n ,  n e i t h e r  t h e  l e g i s l a t i v e  h i s t o r y  o f  NECPA n o r  
o f  t h e  Energy  Tax A c t  s u g g e s t s  t h a t ' t h e  t e r m i n a t i o n  o f  t h e  

- 10- 
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e n e r g y  t a x  c r e d i t s  was l i n k e d  s p e c i f i c a l l y  t o  t h e  d u r a t i o n  o f  
t h e  RCS program. I n  f a c t ,  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  
e n e r g y  t a x  c r e d i t s  a r g u e s  a g a i n s t  t h i s  i n t e r p r e t a t i o n .  When 

- t h e  ene rgy  t a x  c red i t s  were f i r s t  p roposed ,  t h e y  were to  be 
a v a i l a b l e  o n l y  for  e x p e n d i t u r e s  made b e f o r e  December 31, 1982, 
n o t  1985.  - T i t l e  I1 of H.R. 6831;- -95th Cong., 1st Sess. 
( 1 9 7 7 ) .  However, t h e  t e r m i n a t i o n  d a t e  f o r  t h e  program 
a n n o u n c e m e n t  r e q u i r e m e n t  t h e n  p r o v i d e d  f o r  i n  t h e  RCS u t i l i t y  
program was J a n u a r y  1 ,  1985. T i t l e  I o f  H.R. 6831, s u p r a .  
T h u s  a s  f i r s t  i n t r o d u c e d  t h e  RCS program announcement p r o v i -  
s i o n s  a s  w e l l  as t h e  o t h e r  RCS u t i l i t y  r e q u i r e m e n t s  c l e a r l y  
were i n t e n d e d  t o  c o n t i n u e  beyond t h e  a v a i l a b i l i t y  of t h e  
e n e r g y  t a x  credi ts .  

* 
W e  n o t e  t h a t  two s e p a r a t e  committees were i n v o l v e d  i n  t h e  

c o n s i d e r a t i o n  of t i t l e s  I and  I1 of H.R. 6831, t h e  House Com- 
mittee on I n t e r s t a t e  and F o r e i g n  C o m m e r c e  and t h e  House Com- 
mi t tee  on Ways and  Means, r e s p e c t i v e l y ,  When t h e  r e s p e c t i v e  
t i t l e s  were  r e p o r t e d  from t h e i r  r e s p e c t i v e  committees, t h e s e  
p r o v i s i o n s  of c o n c e r n  h e r e  remained  unchanged. However, when 
t h e  House's A d  Hoc C o m m i t t e e  o n - E n e r g y  c o n s i d e r e d  a l l  of t h e  
r e s p o n s e s  t o  H.R. 6831 from t h e  i n v o l v e d  permanent  l e g i s l a t i v e  
commit tees ,  a conso l ' i da t ed  b i l l  was p roposed  (H.R .  8 4 4 4 ,  95th 
Cong., 1st S e s s .  ( 1 9 7 7 ) ) .  Under t h i s  b i l l  t h e  ene rgy  t a x  
c r ed i t s  were e x t e n d e d  u n t i l  December 31, 1984, and t h e  o n l y  
RCS t e r m i n a t i o n  p r o v i s i o n ,  a p p l i c a b l e  e x p l i c i t l y  o n l y  t o  t h e  
program announcement r e q u i r e m e n , t s ,  w a s  n o t  amended b u t  
remained  unchanged a t  J a n u a r y  1 ,  1985. The House.Ad Hoc Com- 
mittee o n  Ene rgy  d i d  n o t  men t ion  t h e  RCS program as i t s  r e a s o n  . 

f o r  e x t e n d i n g  t h e  e n e r g y  t a x  c r ed i t s .  R a t h e r ,  i t  was because 
of conce rn  o v e r  t h e  a b i l i t y  o f  t h e  i n s u l a t i n g  material  indus -  
t r y  t o  meet t h e  a n t i c i p a t e d  i n c r e a s e d  demand.7/ 
S e n a t e  C o m m i t t e e  on F i n a n c e  t h a t  e x t e n d e d  the-energy t a x  

Nor d i d  t h e  

"The Ways and Means C o m m i t t e e  b i l l  
p r o v i d e s  t h a t  b o t h  t h e  r e s i d e n t i . a l  i n s u l a -  
t i o n  c r e d i t  and  t h e  r e s i d e n t i a l  solar and 
wind c r e d i t s  are  t o  a p p l y  from Apr i l  20 ,  
1977, t h r o u g h  December 31,  1982. The Ad 
Hoc Committee amendment makes t h e s e  c r e d i t s  
a v a i l a b l e  for 2 a d d i t i o n a l  y e a r s ,  t h rough  
December 3 1 ,  1984. ( f o o t n o t e  c o n t i n u e d  on 
t h e  n e x t  p a g e ) .  

- 7/ 
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c red i t s  t h r o u g h  1985 s u g g e s t  t h a t  t h e  r e a s o n  was to  make t h e  
c r e d i t s  c o r r e s p o n d  w i t h  t h e  RCS program. Again t h e  s t a t e d  
p u r p o s e  f o r  t h e  e x t e n s i o n  was because  o f  c o n c e r n  o v e r  po ten -  
t i a l  s u p p l y  problems.8 /  Thus w e  found no e v i d e n c e  of con- 
g r e s s i o n a l  i n t e n t  t h a t  t h e  t e r m i n a t i o n  of t h e  RCS program was 
t o  be r e l a - t ed  t o  t h e  e x p i r a t i o n  af- khe ene rgy  t a x  c r e d i t .  

- 7-/ "S ince  t h e  f i r m s  t h a t  p roduce  i n s u l a t -  
i n g  m a t e r i a l s  are  p r e s e n t l y  o p e r a t i n g  n e a r  
t h e i r  optimal p l a n t  c a p a c i t y ,  t h e  A d  Hoc 
Commit tee  is conce rned  t h a t  t a x p a y e r s ,  i n  
their desire t o  u s e  the credi t  before t h e  
e x p i r a t i o n  d a t e ,  would increase demand 
above  t h e  i n d u s t r y ' s  a b i l i t y  t o  p roduce  
i n s u l a t i o n .  T h e  a d d i t i o n a l  2 y e a r s  s h o u l d  
modera t e  demand s u f f i c i e n t l y  t o  e n a b l e  pro-  
ducers t o  f i l l  e a c h  y e a r ' s  o r d e r s .  

"The e x t e n s i o n  o f  t h e  solar  and w i n d ,  
c r e d i t  is d e s i g n e d  t o  f u r t h e r  e n c o u r a g e  t h e  
i n s t a l l a t i o n  of t h i s  newly commerc ia l i zed  :: 
t e c h n o l o g y  f o r  r e s i d e n t i a l  u s e . "  H.R. 
R e p .  N o .  543, V o l .  1 ,  9 5 t h  Cong., 1st 
Sess. 51 ( 1 9 7 7 ) .  

"The  committee is  m i n d f u l  of p o t e n t i a l  
s u p p l y  p rob lems  t h a t  t h e  f i b e r g l a s s  i n s u l a -  
t i o n  f n d u s t r y  might  e n c o u n t e r .  Thus ,  w h i l e  
t h e  c r e d i t  is p r o v i d e d  f o r  a l i m i t e d  number 
of y e a r s ,  t h a t  p e r i o d  o f  time was made s u f -  
f i c i e n t  i n  l e n g t h  ( t h r o u g h  1985)  so t h a t  
t h e  demand g e n e r a t e d  f o r  t h i s  i n s u l a t i o n  by 
t h e  c r e d i t  would n o t  be s h a r p l y  i n c r e a s e d  
i n  any  o n e  y e a r . "  S. Rep. N o .  529, 9 5 t h  
Cong., 1st S e s s .  30 ( 1 9 7 7 ) .  

- 12- 
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We r e c o g n i z e  t h a t  t h e  p u b l i c  laws compos ing  t h e  N a t i o n a l  
E n e r g y  A c t  program were t o  b e  c o m p l e m e n t a r y  so a s  to  compose a 
c o m p r e h e n s i v e  program, so w e  a re  n o t  s u r p r i s e d  t h a t  t h e  e n e r g y  
t a x  c r ed i t s  complemen t  t h e  RCS p u b l i c  u t i l i t y  program. On t h e  
c o n t r a r y ,  w e  wou ld  b e  c o n c e r n e d  i f  t h e y  were i n  some way 
i n c o n s i s t e - n t .  However ,  i t  does n o t . n e c e s s a r i l y  follow t h a t  
c o m p l e m e n t a r y  p r o g r a m s  m u s t  h a v e  t h e  -same o r  r e l a t e d  e x p i r a -  
t i o n  d a t e s .  A t i m e - l i m i t e d  e n e r g y  t a x  c r ed i t  is n o t  a t  odds  
w i t h  a p e r m a n e n t  RCS program s t a t u t e . .  S i n c e  w e  f i n d  E n e r g y ' s  
r e f e r e n c e  t o  t h e  E n e r g y  Tax  A c t  f o r  c o n c l u s i o n s  o n  t h e  d u r a -  
t i o n  of t h e  RCS p r o g r a m  i n  t h e  N E C P A  n o t  t o  b e  s u p p o r t e d  by 
t h e  l e g i s l a t i v e  h i s t o r y ,  t h e  a r g u m e n t  i s  u n p e r s u a s i v e .  

E n e r g y  a1so:rel ies  o n  t h e  l e g i s l a t i v e  h i s t o r y  of t h e  
E n e r g y  S e c u r i t y  A c t ,  P u b .  L .  N o .  96-294,  a p p r o v e d  J u n e  30,  
1 9 8 0 ,  94 S t a t .  611 .  E n e r g y  c i t e s  a p o r t i o n  o f  a s e n t e n c e  f rom 
t h e  repor t  of t h e  S e n a t e  C o m m i t t e e  o n  E n e r g y  a n d  Natural  
R e s o u r c e s  t h a t  s ta tes ,  i n  p a r t :  

r t *  * * s e c t i o n  215  of NECPA r e q u i r e s  t h e  u t i l -  
i t y  to  o f f e r  to  p e r f o r m  a n  e n e r g y  a u d i t  e v e r y  
t w o  y e a r s  u n t i l  J a n u a r y  1 ,  1 9 8 5  * * *." S. 
R e p .  N o .  3 8 7 ,  9 6 t h  Cong. ,  1st Sess. 208 ( 1 9 7 9 ) .  

,.. . 
E n e r g y  quotes t h i s  passage a s  e v i d e n c e  t h a t  t h e  S e n a t e  C o m m i t -  
t ee  c o n s i d e r e d  t h e  d u t y  t o  o f f e r  t o  p e r f o r m  a n  e n e r g y  a u d i t  
u n d e r  s e c t i o n  215  as e x p i r i n g  on J a n u a r y  1 ,  1985.  - 

However ,  w e  n o t e  i n i t i a l l y  t h a t  t h e  proposed amendment t o  
NECPA t h a t  t h i s  passage was t r y i n g  to  e x p l a i n  was n e v e r  
e n a c t e d .  T h u s  t h i s  passage, l i k e  o ther  more r e c e n t  l e g i s l a -  
t i v e  i n i t i a t i v e s  o n  t h e  RCS program, is  p o s t - e n a c t m e n t  l eg i s -  
l a t i v e  h i s t o r y . t h a t  is  g e n e r a l l y  g i v e n  l i t t l e  w e i g h t  i n  
i n t e r p r e t i n g  a s t a t u t e .  I n  a d d i t i o n ,  t h e  phrase r e l i e d  o n  by 
E n e r g y  i s  i n  o b v i o u s  c o n f l i c t  w i t h  t h e  s t a t u t e .  The  o f f e r  
r e q u i r e d  by s u b s e c t i o n  2 1 5 ( b )  of NECPA c o n t a i n s  n o  t e r m i n a t i o n  
date.  M o r e o v e r ,  a u t i l i t y  is n o t  r e q u i r e d  t o  p e r f o r m  a n  
e n e r g y  a u d i t  e v e r y  2 y e a r s .  The  s t a t u t e  re  u i r e s  t h e  u t i l i t y  

5 8 2 1 6 ( b ) .  
u n t i l  J a n u a r y  1 ,  1985 ,  was f o r  t h e  u t i l i t i e s  " to  i n f o r m "  i t s  
r e s i d e n t i a l  c u s t o m e r s  of c e r t a i n  e n e r g y  c o n s e r v a t i o n  mat ters ,  

to  make o n l y  o n e  i n s p e c t i o n  o f  a r e s i d e n c e .  3 / 4 2  U.S.C. 
What  was r e q u i r e d  by t h e  s t a t u t e  e v e r y  2 y e a r s  

- 9/ A s u b s e q u e n t  owner  may r e q u e s t  a n o t h e r  a u d i t ,  however .  
42 U.S.C. 5 8 2 1 6 ( d ) .  
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including the,availability of the energy audit. 4 2  U.S.C. 
§ 8216(a). A phrase in a committee report that is prepared 
2 years after the enactment, .and that is clearly at odds with 
the statute, cannot be persuasively relied on. 

I n  partial summary, therefore,- we conclude that, in its 
legislative history discussion, Energy has not provided any 
concrete links in the statute, its legislative history or that 
of contemporaneously enacted legislation between Energy's 
interpretation and the absence of a termination date(s) in 
NECPA for  the majority of the RCS program. 

Consistency of Agency Interpretation 

Energy states that since the inception of the RCS pro- 
gram, it has consistently taken the position that the RCS pro- 
gram was intended to terminate during 1985. A s  evidence of 
this, Energy points to the preamble to-the 1979 proposed rules 
for the RCS program, which contain a 5-year economic analysis 
of the program ( F Y s  1979-85 ) .  See - 4 4  F.R. 16546 (March 19, 
1 9 7 9 ) .  

However, while the analysis was based on a 5-year time- 
frame, this alone does not indicate that Energy considered the 
RCS program for utilities to be time limited. A s  part of its 
proposed rules, Energy also prepared a draft Regulatory Analy- 
sis for comment. See 4 4  F.R. 1.6575 (March 19, 1 9 7 9 ) .  This 
Regulatory Analysis was finalized for publication in conjunc- 
tion with Energy's final rules for the RCS program. Although 
not published in full as a part of the preamble to the final 
rule; that preamble notea that copies of the Regulatory Analy- 
sis were available at the.Department of Energy. See 4 4  F.R. 
64647 and 6 4 6 4 8  (November 7, 1 9 7 9 ) .  Subpart V(E) of the 
"Residential Conservation Service Program: Regulatory Analy- 
sis," DOE/CS-00104/1 (U.S. Dept. of Energy, October 1 9 7 9 ) ,  
entitled "Sunset Provisions, I' states: 

"A1 thoush the economic and energy analyses 
assumed a five-year proqram duration, the rules 
analyzed do not contain a completion date for 
the RCS Program. The Program is designed to 
help achieve the N,ational Energy Plan goal 
calling for the insulation of 90 percent of 
American homes by 1965. In keeping with this 
goal--and NECPA--the RCS Program ru1e.s do not 
require any promotional activities by covered 
utilities or participating home heating sup- 
pliers after December 31, 1984. State report- 
ing requirements terminate on July 1, 1986. 

. "  
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'iere are no other provisions for terminatinq 
the RCS Program in the rules. Correspondinqly, 
there are no provisions for terminating the 
Proqram in NECPA. 

"Activities by the stase-s, by energy and 
measfres suppliers, and by installers and 
lenders will continue beyond December 31,  1 9 8 4  
until the last installation-requested under the 
Program has been completed. In the absence of 
a Program completion date, such requests for 
installations under the Proqram could continue 
indefinitely. Participating home heating sup- 
pliers may withdraw voluntarily at any time. 
States may discontinue record keeping in 1986. 
Covered utilities, however, could be liable for 
operation of the Program for many years later. 

"It is reasonable to expect that states 
will want to terminate their Plans, at the 
latest, with the termination of the reporting 
requirements. However, for each post-1984 
installation 0f.a vent damper, electric 
ignition system or wind energy system under the 
Program, a post-installation inspection is 
required. Additionally, a customer requesting 
an installation of such measures under the Pro- 
gram will expect that the 'installer has been 
properly certified through a state-approveu - 

qualification procedure. The availability of 
this and other benefits implies continuation of 
the state Plan for as long as covered utilities 
have to operate their programs. Concurrently 
the federal enforcement provisions will have to 
remain in effect. 

"DOE is aware that additional congres- 
sional action may be required to resolve these 
ambiguities." (Emphasis added.) 

Consequently, it is evident that Energy was well aware in 
2 

1979 that the majority of the aspects of the RCS program had 
no termination date, and developed its regulations accord- 
ingly, with a recognition that the duration of these elements 
of the RCS program, including the duties p,laced upon covered 
public utilities, could continue indefinitely. Energy in 
1979,  when it specifically addressed the issue, declared an 
agency position contrary to Energy's current position. Use of 
the 5-year RCS program duration for the economic and energy 

- 15- 
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a n a l y s e s  was a p p a r e n t l y  a matter o f  c o n v e n i e n c e .  A c c o r d i n g l y ,  
t h e r e  is a n  o b v i o u s  i n c o n s i s t e n c y  i n  E n e r g y ' s  p o s i t i o n s .  I f  
a n y t h i n g ,  E n e r g y ' s  contemporaneous  c o n s t r u c t i o n  o f '  NECPA i n  
1979 wou1.d be e n t i t l e d  t o  t h e  g r e a t e r  w e i g h t .  See Udal1  v. 
T a l l m a n ,  supra.  - - .  - - 

GAO'S V i e w  

As i n d i c a t e d  above ,  t h e  RCS p r o v i s i o n s  of NECPA a r e  n o t  
c o m p l e t e l y  s i l e n t  o n  t h e  d u r a t i o n  of t h e  program. S u b s e c t i o n  
2 1 1 ( a )  of N E C P A ,  42 U . S . C .  § 8 2 1 2 ( a ) ,  i n  d e s c r i b i n g  t h e  cove r -  
a g e  of t h e  RCS program, s t a t e s ,  i n  p a r t :  

" T h i s  p a r t  s h a l l  a p p l y  i n  any  calendar 
y e a r  t o  a p u b l i c  u t i l i t y  * * * . ' I  (Emphas is  
added .  ) 

I n  a d d i t i o n ,  assuming t h e  s t a t u t e  were s i l e n t  on  
t h e  a b s e n c e  of c o n g r e s s i o n a l  d e b a t e  and e x p l i c i t  

t h e  p o i n t ,  
i n t e n t  i n  t h e  

p re -enac tmen t  l e g i s l a t i v e  h i s t o r y  a s  t o  t h e  d u r a t i o n  of t h e  
RCS program does n o t  r e f l e c t  a c o n g r e s s i o n a l  i n t e n t  t h a t  t h e  
program was t o  be t empora ry .  On t h e  c o n t r a r y ,  i n  t h a t  s i t u a -  
t i o n ,  t h e  l e g a l  s y s t e m  presumes permanence.  

Ene rgy  i t se l f  acknowledges  t h e  c l a r i t y  of t h e  s t a t u t o r y  
l a n g u a g e  on  t e r m i n a t i o n  by s t a t i n g :  

"Reading a l l  of t h e s e  p r o v i s i o n s  t o g e t h e r ,  
i t  is  clear  t h a t  t h e  c o v e r e d  u t i l i t i e s  a r e  
u n d e r  no o b l i g a t i o n  t o  i n f o r m  customers of t h e  
a v a i l a b i l i t y  of any  RCS s e r v i c e  a f t e r  
J a n u a r y  1 ,  1985, * * *. I t  is a l so  c lear  t h a t  
t h e  s t a t u t e  d o e s  n o t  e x p r e s s l y  p r o v i d e  a n  e x p i -  
r a t i o n  d a t e  f o r  u t i l i t i e s '  o b l i g a t i o n s  unde r  
s u b s e c t i o n  2 1 5 ( b )  t o  o f f e r  ( a n d  i m p l i c i t l y  t o  
p r o v i d e )  t h e  s p e c i f i e d  s e r v i c e s  * * *.I '  

( P a g e  3 . )  

A c c o r d i n g l y ,  t h e  p r i n c i p l e  of e x p r e s s i o  u n i u s  - es t  e x c l u s i o  
a l t e r i u s  is a p p l i c a b l e .  T h i s  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c -  
t i o n  p r o v i d e s  t h a t  w h e r e - t h e  manner and  o p e r a t i o n  o f  a s t a t u t e  
is d e s i q n a t e d ,  t h e r e  i s  a n  i n f e r e n c e  t h a t  a l l  omissions s h o u l d  
be u n d e i s  
Paso 6 6 3  
105 S. C t  

tood-as  e x c l u s i o n s .  Duke v.  Univ.  of Texas a t  E l  

. 386 ( 1 9 8 4 ) ;  55 Comp.  Gen. 1 0 7 7 - ( 1 9 7 6 ) .  I t  
F.2d 5 2 2  ( 5 t h  C i r .  1 9 8 1 ) ,  ce r t .  d e n i e d  - U.S. 

e x p r e s s e s  t h e  l e a r n i n g  of common e x p e r i e n c e ,  one  s h o u l d  n o t  
assume t h a t  t h e  o m i s s i o n s  were i n a d v e r t e n t  b u t  r a t h e r  t h e y  
were p u r p o s e f u l .  C o n s e q u e n t l y ,  h e r e  when Congres s  s p e c i f i e d  
i n  s u b s e c t i o n s  2 1 5 ( a ) ,  2 1 5 ( d )  and  2 1 7 ( a ) ( l )  of NECPA, 
42 U ; S . C .  SS 8 2 1 6 ( a ) ,  8 2 1 6 ( d )  and 8 2 1 8 ( a ) ( l ) ,  a t e r m i n a t i o n  

i '- 16- 
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date of January 1 ,  1985,  for the RCS program announcement 
requirements and failed to specify any termination date(s) for 
the remaining portions'of the program, an inference arises 
from these omissions that Congress intended these portions of 
the program to be excluded from a definite termination date 
and to remain in effect indefiniEe-ly-until Congress repealed 
or modified them. 

MOreGver, the statute does not expressly or by necessary 
implication link the expiration of the program with the one 
and only termination date explicitly provided, which by its 
terms is only applicable to the program announcement require- 
ment. Nor did we find anything in the legislative history 
that mandates orrdirectly suggests a linkage of the two. In 
addition, they are not so inherently interdependent that con- 
tinuation of the remainder of the RCS program after the ex- 
piration of the program announcement requirement would be 
impracticable.lo/ The most that can be said is that the 

.- 

o /  The program announcement requirements are contained in - subsection 215(a) of NECPA, 42 U.S.C. § 8216(a), which 
provides: 

"Each utility program shall include 
procedures designed to inform, no later 
than J-anuary 1 ,  1980, or the date six 
months after the approval of the applicable 
plan * * * ?  if later, ana each two years 
thereafter before January 1, 1965, each of 
its residential customers who owns or occu- 
pies a residential building? of-- 

" (  1 ) the suggested measures for 
the category of buildings which in- 
cludes such residential building; 

"(2) the savings in energy costs 
that are likely to result from instal- 
lation of the suggested measures in 
typical residential buildings in such 
category: (footnote continued on the 
next page ) T 

- 17- 
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remaining RCS program functions may be somewhat less effective 
without the periodic program announcement requirements. 
However, even this consequence is mitigated by the fact that 
customers have already been made aware of energy conservation 
measures through past program announcements. - - .  - .- 

Nor do we believe, as Energy asserts, that the reason the 
statute is silent on the expiration -date is because of the 
"impracticability" of fixing a date certain for all covered 
utilities to complete their duties under section 215. We find 
no support for Energy's position in the legislative history. 
Moreover, if a reasonable termination point can be implied, it 
could have been explicitly provided for i f  Congress so chose. 
Further, Congress- could have at any time since the inception 
of the program amended the statute to provide for a time 
limitation, and it chose not to do so. 

" ( 3 )  the availability of the 
arrangements described in * * * [the 
project management requirements]; and 

" ( 4 )  suggestions of energy con- 
servation techniques, including sug- 
gestions developed by the Secretary, 
such as adjustments in'energy use pat- 
terns and modifications of household 
activities which can be employed by 
the residential customer to save 
energy and which do not require the 
installation of energy conservation 
measures (including the savings in 

result from the adoption of such 
. energy costs that are likely to 

- suggestions) .I' 

- 18- 
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W e  t h e r e f o r e  c o n c l u d e  t h a t ,  w i t h  t h e  e x c e p t i o n  of t h e  RCS 
program announcement  d u t i e s  which e x p i r e d  by t h e  s p e c i f i c  
terms of NECPA on  J a n u a r y  1 ,  1985, t h e  RCS program r e m a i n s  
l e g a l l y  i n  e f f ec t  u n t i l  t e rmina ted  by f u t u r e  l e g i s l a t i o n .  

As a g r e e d  w i t h  y o u r  s t a f f ,  C h i h - o p i n i o n  w i l l  n o t  be made 
p u b l i c l y  a v a i l a b l e  f o r  30 d a y s  o r  u n t i l  i t s  p r i o r  release by 
y o u r  O f f i c e .  

S i n c e r e l y  y o u r s ,  

- 19- 
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APPENDIX 

The p e r t i n e n t  p a r t s  of s e c t i o n  215 of t h e  Na t iona l  Ene rgy  
C o n s e r v a t i o n  P o l i c y  A c t ,  as amen&ed, -42 U.S.C. S 8216,  a r e  a s  
follows: 

" ( a )  Each u t i l i t y  program s h a l l  i n c l u d e  
procedures d e s i g n e d  t o  i n f o r m ,  no l a t e r  t h a n  
J a n u a r y  1 ,  1 9 8 0 ,  o r  t h e  d a t e  s i x  months a f t e r  
t h e  a p p r o v a l  o f  t h e  a p p l i c a b l e  p l a n  unde r  sec- 
t i o n  212, i f  l a t e r ,  and  e a c h  t w o  y e a r s  t h e r e -  
a f t e r  b e f o r e  J a n u a r y  1 ,  1985, each o f  i t s  
r e s i d e n t i a l  c u s t o m e r s  who owns or occupies a 
r e s i d e n t i a l  b u i l d i n g ,  of--  

" ( 1 )  t h e  s u g g e s t e d  m e a s u r e s  f o r  t h e  
category o f  b u i l d i n g s  which i n c l u d e s  s u c h  
r e s i d e n t i a l  b u i l d i n g ;  

" ( 2 )  t h e  s a v i n g s  i n  e n e r g y  costs  
t h a t  are l i k e l y  t o  r e s u l t  f rom i n s t a l l a -  
t i o n  of t h e  s u g g e s t e d  m e a s u r e s  i n  t y p i c a l  
r e s i d e n t i a l  b u i l d i n g s  i n  s u c h  c a t e g o r y ;  

" ( 3 )  t h e  a v a i l a b i l i t y  of t h e  
a r r a n g e m e n t s  d e s c r i b e d  i n  s u b s e c t i o n  ( b )  
o f  t h i s  s e c t i o n  and  t h e  l i s ts  r e f e r r e d  to  
i n  s e c t i o n  2 1 3 ( a ) ( 2 )  and  ( 3 ) ;  and 

" ( 4 )  s u g g e s t i o n s  of e n e r g y  c o n s e r v a -  
t i o n  t e c h n i q u e s ,  i n c l u d i n g  s u g g e s t i o n s  
d e v e l o p e d  by t h e  S e c r e t a r y ,  s u c h  a s  ad- 
j u s t m e n t s  i n  e n e r g y  u s e  p a t t e r n s  and modi- 
f i c a t i o n s  of h o u s e h o l d  a c t i v i t i e s  which 
can  be employed by t h e  r e s i d e n t i a l  c u s t o -  
m e r  to  s a v e  e n e r g y  and  w h i c h  do n o t  

* r e q u i r e  t h e  i n s t a l l a t i o n  o f  e n e r g y  c o n s e r -  - v a t i o n  m e a s u r e s  ( i n c l u d i n g  t h e  s a v i n g s  i n  
e n e r g y  costs  t h a t  a r e  l i k e l y  t o  r e s u l t  
f rom t h e  a d o p t i o n  o f  s u c h  s u g g e s t i o n s ) .  

" ( b )  Each u t i l i t y  p rogram s h a l l  i nc lude - -  

u t i l i t y ,  no  l a t e r  t h a n  J a n u a r y  1 ,  1980,  or 
" ( 1 )  p r o c e d u r e s  whereby t h e  p u b l i c  
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t h e  da te  s i x  m o n t h s  a f t e r  t h e  a p p r o v a l  o f  
t h e  appl icable  p l a n  u n d e r  s e c t i o n  212,  i f  
l a t e r ,  w i l l ,  f o r  e a c h  r e s i d e n t i a l  b u i l d -  
i n g ,  o f f e r  to-- 

" ( A )  i n s p e c t  t h e  r e s i d e n t i a l  
- b u i l d i n g  ( e i t h e r  d i r e c t l y  o r  t h r o u g h  

o n e  o r  more i n s p e c t o r s  u n d e r  con-  
t r a c t )  t o  d e t e r m i n e  and  i n f o r m  t h e  
r e s i d e n t i a l  customer of t h e  estimated 
cost  of p u r c h a s i n g  a n d  i n s t a l l i n g  t h e  
sugges t ed  m e a s u r e s  and  t h e  s a v i n g s  i n  
e n e r g y  costs  t h a t  a r e  l i k e i y  t o  
r e s u l t  from t h e  i n s t a l l a t i o n  o f  s u c h  
measures ( a  repor t  of w h i c h  i n s p e c -  
t i o n  s h a l l  be k e p t  o n  f i l e  for n o t  
less  t h a n  5 y e a r s  w h i c h  s h a l l  be 
a v a i l a b l e  t o  a n y  s u b s e q u e n t  owner  
w i t h o u t  c h a r g e ) ,  e x c e p t - t h a t  a 
u t i l i t y  s h a l l  b e  r e q u i r e d  t o  make 
o n l y  o n e  i n s p e c t i o n  o f  a r e s i d e n c e  
u n l e s s  a new owner  r e q u e s t s  a s u b s e -  
q u e n t  i n s p e c t i o n :  

"(B) a r r a n g e  t o  h a v e  t h e  s u g -  
ges t ed  m e a s u r e s  i n s t a l l e d  ( e x c e p t  f o r  
f u r n a c e  e f f i c i e n c y  m o d i f i c a t i o n s  w i t h  
respect  t o  which .  t h e  i n s p e c t i o n  pro- 
h i b i t i o n  of s e c t i o n  213(a)(2)(B) 
appl ies ,  u n l e s s  t h e  customer reques ts  
i n  w r i t i n g  a r r a n g e m e n t s  f o r  s u c h  
m o d i f i c a t i o n s  i n  w r i t i n g ) ;  and  

"(C) a r r a n g e  f o r  a l e n d e r  t o  
make a l o a n  t o  s u c h  r e s i d e n t i a l  c u s -  
tomer t o  f i n a n c e  t h e  p u r c h a s e  a n d  
i n s t a l l a t i o n  costs  of s u g g e s t e d  
m e a s u r e s ;  a n d  

" ( 2 )  p r o c e d u r e s  w h e r e b y  t h e  p u b l i c  
u t i l i t y  p r o v i d e s  t o  each of i t s  
r e s i d e n t i a l  c u s t o m e r s  t h e  l ists  a s  
d e s c r i b e d  i n  s ec t ion  2 1 3 ( a ) ( 2 )  a n d  ( 3 ) .  

* * * * * 

" ( d )  I n  t h e  case of a n y  p e r s o n  who 
becomes a r e s i d e n t i a l  c u s t o m e r  of a u t i l i t y  

- 2 -  
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c a r r y i n g  o u ,  a u t i l i  y p r o g r a m  u n d e r  t h i s  
s e c t i o n  a f e r  J a n u a r y  1 ,  1980 (or  t h e  d a t e  s i x  
mon ths  a f t e r  a p p r o v a l  o f  t h e  appl icable  p l a n ,  
i f  l a t e r ) ,  a n d  before J a n u a r y  1, 1985,  n o t  
l a t e r  t h a n  6 0  d a y s  a f t e r  s u c h  p e r s o n  becomes a 
r e s i d e n t i a l  customer o f  s u c &  u tb j - l i ty r  s u c h  
u t i l i t y  s h a l l  i n f o r m  such p e r s o n  of t h e  i t ems  
l i s t e d  i n  s u b s e c t i o n -  ( a ) ,  t h e  d f f e r  required 
u n d e r  s u b s e c t i o n  (b)(l)(A), and s h a l l  o f f e r  
s u c h  p e r s o n  t h e  o p p o r t u n i t y  t o  e n t e r  i n t o  
a r r a n g e m e n t s  r e f e r r e d  t o  i n  s u b p a r a g r a p h s  ( B )  
a n d  ( C )  of s u b s e c t i o n  ( b ) ( l ) . "  

- 3 -  
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