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J o h n  L. S v e r c e k ,  _.- e t  a l .  - Dona F i d e  
Meal P e r i o d s  Under F a i r  L a b o r  MATTER OF: 

S t a n d a r d s  A c t  

The O f f i c e  o f  P e r s o n n e l  Management h a s  
found  t h a t  c e r t a i n  a i r  t r a f f i c  con-  
trol s p e c i a l i s t s  who worked 8-hour  
s h i f t s  were n o t  a f f o r d e d  l u n c h  
b r e a k s .  110 l u n c h  b r e a k  was e s t a b -  
l i s h e d  and  b e c a u s e  of s t a f f i n g  
s h o r t a g e s  l u n c h  b r e a k s  were e i t h e r  n o t  
t a k e n  or e m p l o y e e s  were f r e q u e n t l y  
i n t e r r u p t e d  w h i l e  e a t i n g  by b e i n g  
c a l l e d  back  t o  d u t y  so t h a t  n o  imna 
-- f i d e  l u n c h  b r e a k  e x i s t e d .  
accepts  O P r l ' s  f i f i d i n g s  of f a c t  u n l e s s  
c l e a r l y  e r r o n e o u s .  T h e r e f o r e ,  s ince 
t h e  employees worked a 15-min: l te  p-re- 
s h i f t  b r i e f i n g  t h e y  a r e  e n t i t l e d  t o  
o v e r t i m e  c o m p e n s a t i o n  u n d e r  the F a i r  
Labor  S t a n d a r d s  A c t ,  2 3  U . S . C .  
§ §  201  __ e t  -- seq . ,  for i l c u r s  worked i n  
excess of 4 0  ir, a ..ieel: as no offset 
fo r  l u n c h  b r e a k s  nay be made. 

T h i s  Office 
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by t h e  Off  ice o f  P e r s o n n e l  Management 's  (OPN) 
N e w  York R e g i o n a l  O f f i c e .  Under 29 U.S.C. S 204(f) 
(1976), t h e  C i v i l  S e r v i c e  Commission, now OPN, is 
a u t h o r i z e d  t o  a d m i n i s t e r  FLSA w i t h  r e s p e c t  t o  
i n d i v i d u a l s  employed by FAA. 

A f t e r  a n  i n v e s t i g a t i o n  i n t o  t h e  e m p l o y e e ' s  
claims, OPM's N e w  York R e g i o n a l  O f f i c e  i s s u e d  
c o m p l i a n c e  o r d e r s  t o  t h e  FAA f i n d i n g  t h a t  t h e  
p r e - d u t y  b r i e f i n g s  were compensable  work p e r i o d s  
u n d e r  FLSA and r e q u e s t i n g  t h a t  FAA pay o v e r t i m e  
c o m p e n s a t i o n  f o r  s u c h  work where a p p r o p r i a t e .  The 
FAA now f o r w a r d s  a r e b u t t a l  o f  OPM's c o m p l i a n c e  
o r d e r s  and h a s  a sked  u s  t o  r e v i e w  t h e  mat te r .  

The New York R e g i o n a l  O f f i c e  of OPM found t h a t  
d u r i n g  t h e  p e r i o d  [.lay 1, 1 9 7 4 ,  t o  J u i y  1, 1976 ,  FAA 
p o l i c y ,  as expressec!  i n  FAA F a c i l i t y  O p e r a t i o n s  
Handbook 7230.1c ,  r e q u i r e d  t h a t  a i r  t r a f f i c  
c o n t r o l l e r s  repor t  f o r  a p r e - d u t y  b r i e f i n g  p r i o r  t o  
t h e  b e g i n n i n g  o f  t h e i r  s c h e d u l e d  s h i f t .  The FAA d i d  
n o t  prescr ibe t h e  l e n g t h  o f  t h e  b r i e f i n g s  b u t  t h e  
b r i e f i n g s  v a r i e d  i n  l e n g t h  from 5 t o  20 m i n u t e s .  The 
employees  here  d i d  n o t  repor t  t o  or d e p a r t  f rom t h e  
f a c i l i t y  a t  t h e  same t ime,  and t h e y  were P e r m i t t e d  t o  
d e p a r t  p r i o r  to  %he s c h e d u l e d  end o f  t h e  s h i f t  i f  

. t h e y  were p r o p e r l y  r e l i e v e d .  

The OPE1 t h e n  four,d t h a t  a n  a v e r a g e  o f  1 5  m i n u t e s  
f o r  t h e  p r e - s h i f t  b r i e f i n g s  was a r e a s o n a b l e  claim 
and t h a t  tho t i n e  i n  t h e s e  p r e - s h i f t  b r i e f i n g s  n e e t s  
t.he FLSA d e f i r i i t i o n  of "work" t h a t  is  s u f f e r e d  o r  
p e r m i t . t e d  and which s h o u l d  have  been  c o n p e n s a t e d  
u n d e r  t h e  p r o v i s i o n s  of 29 U.S.C. 9" 2 0 7 ( a ) ( l ) .  

I n  r e a c h i n g  i t s  d e c i s i o n ,  OPI1 ' s  New York 
R e g i o n a l  O f f i c e  c o n s i d e r e d  FAA's c o n t e n t i o n  t ha t  t i m e  
s p e n t  o n  l u n c h  b r e a k s  s h o u l d  have  been  used  t o  o f f s e t  
t h e  compensab le  p r e - s h i f t  work. The FAA s u b m i t t e d  a 
memorandum f rom t h e  c u r r e n t  Ch ie f  o f  t h e  Binghamton 
Tower s t a t i n g  t h a t  f o r  t h e  p e r i o d  Sep tember  1975,  
t h r o u g h  J u l y  1975,  " [ i l t  was s t a n d a r d  p r a c t i c e  t h a t  
a l l  e m p l o y e e s  r e c e i v e d  a p p r o x i m a t e l y  30 m i n u t e s  f o r  
l u n c h  b r e a k . "  The FAA f u r t h e r  c o n t e n d e d  t h a t  all o f  
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t h e  e m p l o y e e s  s p e n t  t h e i r  l u n c h  b r e a k s  away f rom t h e  
work s i t e  i n  a c a f e t e r i a  which  was p h y s i c a l l y  l o c a t e d  
i n  t h e  same b u i l d i n g  b u t  o n  a d i f f e r e n t  f l o o r  and 
t h a t ,  a l t h o u g h  t h e  employees  were on  c a l l  w h i l e  a t  
l u n c h  i n  t h e  c a f e t e r i a ,  t h e y  were n e v e r  a c t u a l l y  
r e c a l l e d  t o  t h e i r  post  o f  d u t y  d u r i n g  a l u n c h  b r e a k .  

I n  r e s p o n s e  t o  t h e  FAA's c o n t e n t i o n s ,  t h e  
e m p l o y e e s  a s se r t ed  t h a t  t h e y  d i d  n o t  r o u t i n e l y  have  a 
l u n c h  break b e c a u s e  of s t a f f i n g  s h o r t a g e s  d u r i n g  t h e  
d a y  s h i f t ,  which  meant  t h a t  t h e r e  were n o t  enough 
C o n t r o l l e r s  t o  r e l i e v e  those on  each p o s i t i o n  and 
t h a t  t h e  n o n s u p e r v i s o r y  C o n t r o l l e r  o f t e n  acted as 
C o n t r o l l e r - i n - C h a r g e ,  and b e c a u s e  t h e  m i d n i g h t  s h i f t  
w a s  s t a f f e d  by o n l y  o n e  employee .  

A f t e r  r e v i e w i n g  t h e  f a c t s ,  t h e  N e w  York R e g i o n a l  
O f f i c e  o f  OPCl found t h a t  t h e  FAA had n o t  a d e q u a t e l y  
suppor ted  i t s  c o n t e n t i o n  t h a t  t h e  employees  were 
g i v e n  and  i n  f a c t  took a -- bona f i d e  meal per iod .  
c o m p l i a n c e  order  s t a t e s  t h a t :  

The 

'I* * *Under t h e  FLSA f o r  a bona 
f i d e  meal p e r i o d  t h e  employee  mus t  be  
c o m p l e t e l y  r e l i e v e d  f rom d u t y  f o r  t h e  
p u r p o s e s  o f  e a t i n g  r e g u l c l r  meals. 
O r d i n a r i l y  t h i r t y  m i n u t e s  or more is 
l o n g  enough f o r  a bona  f i d e  meal 
period, a l t h o u g h  a s h o r t e r  p e r i o d  may 
be l o n g  enough u n d e r  special  c o n d i -  
t i o n s .  An employee  is n o t  c o m p l e t e l y  
r e l i e v e d  from d u t y  and  c a n n o t  u s e  
t h e  t i m e  e f f e c t i v e l y  f o r  h i s  own pur- 
poses u n l e s s  h e  is  d e f i n i t e l y  t o l d  i n  
a d v a n c e  t h a t  he  may l e a v e  t h e  job  and 
t h a t  h e  w i l l  n o t  h a v e  t o  commence 
work u n t i l  a d e f i n i t e l y  s p e c i f i e d  
h o u r  h a s  a r r i v e d .  However,  i t  i s  n o t  
n e c e s s a r y  t h a t  a n  employee  b e  per-  
m i t t e d  t o  l e a v e  t h e  premises i f  he  is  
o t h e r w i s e  c o m p l e t e l y  f r e e d  f rom 
d u t i e s  d u r i n g  t h e  meal p e r i o d .  I n  
t h i s  case, w e  n o t e  t h a t  t h e  o f f i c i a l  
p o l i c y  of t h e  FAA i s  t h a t  A i r  T r a f f i c  
C o n t r o l l e r s  work a s t r a i g h t  e i g h t -  
h o u r  t ou r  o f  d u t y  w i t h  no  time o f f  
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fo r  a d u t y - f r e e  meal p e r i o d .  
A l though  t h e  employees  may be re- 
l i e v e d  f r o m  t h e i r  work p o s i t i o n s ,  
t h e y  a re  s u b j e c t  [ t o ]  c a l l b a c k .  
When c o n t a c t e d  by t h i s  o f f i c e ,  t h e  
C h i e f  o f  t h e  Binghamton T o w e r  s t a t e d  
t h a t  h i s  p o l i c y  was t o  d i s c o u r a g e  t h e  
employees  f r o m  e a t i n g  a t  t h e  work 
s t a t i o n ,  t h a t  t h i s  p o l i c y  was n e v e r  
f o r m a l l y  p r o m u l g a t e d  i n  w r i t i n g ,  t h a t  
h e  took n o  spec ia l  measures t o  
e n f o r c e  i t ,  t h a t  t h e  l e n g t h  of t h e  
meal per iod was n e v e r  d e f i n i t e l y  
e s t a b l i s h e d  b u t  w a s  a p p r o x i m a t e l y  
t h i r t y  m i n u t e s  o n  t h e  a v e r a g e  b u t  w a s  
sometimes more and  sometimes less ,  
t h a t  t h e  e m p l o y e e s  r ema ined  s u b j e c t  
to  r e c a l l  a l t h o u g h  t h i s  happened  
i n f r e q u e n t l y ,  t h a t  t h e  F a c i l i t y  w a s  
s h o r t  s t a f f e d  d u r i n g  t h e  p e r i o d  i n  
q u e s t i o n  a f t e r  h i s  a r r i v a l  i n  
Sep tember  o f  1 9 7 5 ,  and t h a t  h e  c o u l d  
n o t  s p e a k  t o  t h e  p o l i c y  i n  e f f e c t  f o r  
t h e  r e s t  o f  t h e  p e r i o d  (May, 1974 ,  t o  
S e p t e m b e r ,  1 9 7 5 ) .  S i n c e  t h e  meal 
per j .od  d i d  riot have  a f i x e d  l e n g t h  
and since t h e  employees  r e m a i n e d  
s u b j e c t  t o  r e c a l l ,  t h e  employees  were 
n o t  c o m p l e t e l y  r e l i e v e d  from d u t y  and 
the time does n o t  c o n s t i t u t e  a bona 
f i d e  meal pe r iod  u n d e r  t h e  FLSA."  
( U n d e r s c o r i n g  a d d e d . )  

I n  c h a l l e n g i n g  OPM's a n a l y s i s ,  t h e  FAA r e l i e s  o n  
t h e  s t a t e m e n t  f r o m  t h e  C h i e f  of t h e  Binghamton Tower 
t h a t  " [ i l t  was s t a n d a r d  p r a . c t i c e  t h a t  a l l  employees  
r e c e i v e d  a p p r o x i m a t e l y  30  m i n u t e s  f o r  l u n c h  b r e a k . "  
The C h i e f  a l so  s t a t e d  t h a t  h i s  p o l i c y  was t o  d i s -  
c o u r a g e  e m p l o y e e s  f r o m  e a t i n g  a t  t h e  work s t a t i o n  and 
t h a t  a l t h o u g h  t h e  e m p l o y e e s  d i d  r e m a i n  s u b j e c t  t o  
reca l l  d u r i n g  t h e  meal p e r i o d s ,  t h e y  were a c t u a l l y  
recalled q u i t e  i n f r e q u e n t l y .  FAA a l s o  t a k e s  i s s u e  
w i t h  t h e  p r i n c i p l e  e n u m e r a t e d  i n  t h e  above-quoted  
c o m p l i a n c e  o r d e r  w h i c h  w e  h a v e  u n d e r s c o r e d .  R a t h e r ,  
FAA r e l i e s  o n  o u r  d e c i s i o n  Raymond A .  A l l e n ,  e t  a l . ,  
B-188687, S e p t e m b e r  2 1 ,  1 9 7 7 ,  ( m o d i f i e d  a t  
Raymond A .  A l l e n ,  e t  a l . ,  B-188687, May 1 0 ,  1 9 7 8 ) ,  
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i n  wh ich  w e  h e l d  t h a t  where  a n  a g e n c y  c a n  e s t a b l i s h  
t h a t  a n  employee  w a s  a f f o r d e d  a l u n c h  b r e a k  away f rom 
h i s  post ,  t h e  mere f a c t  t h a t  t h e  employee  was o n  c a l l  
and  n o t  p e r m i t t e d  to  l e a v e  t h e  b u i l d i n g  o r  premises 
w i l l  n o t  d e f e a t  a s e t o f f  f o r  t h e  l u n c h  b r e a k s  u n l e s s  
t h e  employee  d e m o n s t r a t e s  t h a t  t h e  b r e a k  was s u b s t a n -  
t i a l l y  r e d u c e d  by r e s p o n d i n g  t o  c a l l s .  The FAA 
s t a t e s :  

"I t was o u r  agency  * s p o s i t  i o n  
t h a t  t h e  l i n e  o f  r e a s o n i n g  demon- 
s t r a t ed  i n  t h i s  CG d e c i s i o n  where-  
by b r e a k t i m e  m u s t  be  s u b s t a n t i a l l y  
r e d u c e d  by a c t u a l l y  r e s p o n d i n g  t o  
ca l l s ,  w a s  a p p l i c a b l e  i n  t h e s e  
cases. T h i s  d i f f e r s  s i g n i f i c a n t l y  
f r o m  t h e  l i n e  o f  r e a s o n i n g  demon- 
s t r a t e d  by OPM i n  t h e i r  c o m p l i a n c e  
o r d e r s  where  t h e y  s t a t e  t h a t  t h e  
employees  were n o t  c o m p l e t e l y  re-  
l i e v e d  f rom d u t y  s i n c e  t h e y  r ema ined  
s u b j e c t  t o  r e c a l l .  I' 

The FAA n o t e s  t h a t  Raymond A .  A l l e n ,  a b o v e ,  
i n v o l v e d  e m p l o y e e s  c l a i m i n g  o v e r t i m e  unde r  5 U.S.C. 
s 5542 and n o t  FLSA. S i n c e ,  however ,  FAA was unaware  
of a n y  d e c i s i o n  u n d e r  FLSP. a d d r e s s i n g  t h e  c o n c e p t  o f  
o f f s e t t i n g  c o m p e n s a b l e  p r e - s h i f t  c v e r t i r n e  work by 
meal b r e a k t i m e ,  FAA c o n c l u d e d  t h a t  t h e  above  t i t l e  5 
c o n c e p t  was a p p l i c a b l e  h e r e .  

OPM ' S COMMENTS 
I 

I n  v iew o f  OPM's r e s p o n s i b i l i t y  t o  a d m i n i s t e r  
FLSA w e  r e q u e s t e d  a repor t  on  t h e  c o m p l i a n c e  o r d e r  
and  FAA's q u e s t i o n  3 n  t h e  v a l i d i t y  of the crder f rom 
OPM's G e n e r a l  C o u n s e l .  
i n t e r e s t e d  i n  t h e  G e n e r a l  C o u n s e l ' s  v i e w s  on  t h e  
v a l i d i t y  of t h e  c o m p l i a n c e  o r d e r ' s  s t a t e m e n t  t h a t  
s i n c e  t h e  meal per iod  d i d  n o t  have  a f i x e d  l e n g t h ,  
a n d  s i n c e  t h e  e m p l o y e e s  r ema in  s u b j e c t  t o  r e c a l l ,  t h e  
employees  were n o t  c o m p l e t e l y  r e l i e v e d  f rom d u t y ,  and  
t h a t  t i m e  does n o t  c o n s t i t u t e  a bona f i d e  meal p e r i o d  
u n d e r  t h e  FLSA. 

W e  were p a r t i c u l a r l y  

-- 
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The G e n e r a l  Counse l  r e p o r t e d  t h a t  t h e  above  
s t a t e m e n t  i n c o m p l e t e l y  r e c a p i t u l a t e d  t h e  d i s c u s s i o n  
p r e c e d i n g  i t  a s  i t  d i d  n o t  r e f l e c t  t h e  f i n d i n g  t h a t  
t h e  e m p l o y e e s  d i d  n o t  r o u t i n e l y  have  a l u n c h  b r e a k  
b e c a u s e  o f  s t a f f i n g  s h o r t a g e s .  H e  s t a t e s  t h a t  when 
t h e  e m p l o y e e s  had n o  l u n c h  b r e a k ,  t h e y  o f  course, 
were n o t  r e c a l l e d ,  t h u s  p a r t i a l l y  e x p l a i n i n g  t h e  
i n f r e q u e n c y  o f  r eca l l s  t o  d u t y .  
t h a t :  

He e x p l a i n e d  f u r t h e r  

n *  * * i n  a d d i t i o n  t o  t h e  a b s e n c e  of 
c e r t a i n t y  w i t h  respect to  w h e t h e r  t h e r e  
would  be a l u n c h  b r e a k ,  t he re  was n o  
c e r t a i n t y  o f  when i t  c o u l d  be  t a k e n ,  
or f o r  how long .  The p e r c e p t i o n  o f  t h e  
e m p l o y e e s  t h a t  t h e  l u n c h  t i m e  was u n c e r -  
t a i n  and n o t  to  be r e g a r d e d  as  f r e e  t i m e  
w a s  r e i n f o r c e d  by t h e  f a c t  t h a t  t h e y  are  
s c h e d u l e d  t o  work a s t r a i g h t  e i g h t - h o u r  
t o u r  o f  d u t y  w i t h  no  t i m e  o f f  f o r  a 
d u t y - f r e e  meal p e r i o d .  T h i s  f a c t ,  a l o n g  
w i t h  t h e  l a c k  of d e f i n i t e n e s s  as  t o  t h e  
e s t a b l i s h m e n t  or p r o m u l g a t i o n  o f  t h e  meal 
p e r i o d  p o l i c y ,  s u g g e s t s  t h a t  n e i t h e r  t h e  
a g e n c y  n o r  t h e  employees  r e g a r d e d  t h e  
l u n c h  break as bona f i d e ;  i t  was n o t  recog- 
n i z e d  i n  t h e  s c h e d u l i n g  o f  work ,  n o r  i n  any  
a g e n c y  w r i t i n g .  

n *  * * [Moreover ]  t h e r e  were a d d i t i o n a l  
f a c t s  which  s u p p o r t  t h e  f i n d i n g s  b u t  w h i c h  
are n o t  r e f l e c t e d  i n  t h e  r epor t .  * * * t h e  
' l u n c h  b r e a k s , '  -on t h e  sporadic and  i n f r e -  
q u e n t  o c c a s i o n s  t h a t  t h e y  were t a k e n  -were n o t  
g e n e r a l l y  t a k e n  a t  t h e  ' c a f e t e r i a  [ i n  r e a l i t y  
t h e  a i r p o r t  c o f f e e  shop]  l o c a t e d  away f rom t h e  
work-s i te . '  T h e r e  was r a r e l y  o p p o r t u n i t y  f o r  
d o i n g  so. R a t h e r ,  t h e  meals,  when n o t  t a k e n  
a t  t h e  w o r k - s i t e  i t s e l f ,  were t a k e n  i n  t h e  
' r e a d y  room' ( a l s o  ca l led  t h e  ' h o t  p l a t e '  o r  
' r a d a r  r a n g e '  room), r i g h t  n e a r  t h e  work-site,  
so t h a t  t h e  employee  c o u l d  resume h i s  d u t i e s  
a t  a moment 's  n o t i c e .  * * * t h e  ' l u n c h  
p e r i o d s , '  so  ca l l ed ,  were so s u b j e c t  t o  

- 6 -  



B-205345 

d e s u l t o r y  i n t e r r u p t i o n  t h a t  t h e y  d i d  
n o t  e v e n  amount t o  ' r e s t  p e r i o d s ' ,  
wh ich  FAA r e c o g n i z e s  t o  be 'work t i m e ' .  

"The a g e n c y  ' p o l i c y '  o f  d i s -  
c o u r a g i n g  t h e  e a t i n g  o f  meals a t  t h e  
work - s i t e  was n o t  e n f o r c e d  by t h o s e  
who made t h e  p o l i c y ,  s i m p l y  b e c a u s e  i t  
w a s  rare  t h a t  t h e r e  was anyone  to  
r e l i e v e  t h e  employee  so t h a t  h e  c o u l d  
go a n y  a p p r e c i a b l e  d i s t a n c e  f rom t h e  
work-s i  te .  

* * * * * 

"There  was n o  s u g g e s t i o n  cr p r e t e n s e  
t h a t  t h e  ' l u n c h  b r e a k '  was ' f r e e  t i m e , '  
and t h e  c h a r a c t e r i z a t i o n  o f  i t  a s  s u c h ,  
* * * w a s  ' v e r y  much a n  a f t e r t h o u g h t  on  
t h e  p a r t  o f  FAA.' * * * as  a r e s u l t  o f  a 
c o m p l i a n c e  order  d a t e d  J u l y  11, 1 9 8 0 ,  t h e  
a g e n c y  p a i d ,  u n d e r  i d e n t i c a l  c i r c u m s t a n c e s ,  
o v e r t i m e  c o m p e n s a t i o n  t o  a n o t h e r  employee ,  
[ o m i t t e d ] ,  and r a i s e d  no q u e s t i o n  what -  
ever  a b o u t  f r e e  meal periods.  " 

I n  v i ew o f  t h e  a b o v e  r e c i t a t i o n  o f  t h e  f a c t s ,  i t  
seems c l e a r  t h a t  OPE1 d i d  n o t  r e a c h  i t s  d e c i s i o n  t h a t  
t h e  l u n c h  p e r i o d s  were work s o l e l y  b e c a u s e  t h e  b r e a k s  
d i d  n o t  have  a f i x e d  l e n g t h  and b e c a u s e  t h e  employees  
were s u b j e c t  t o  r e c a l l .  R a t h e r  t h e  c u m u l a t i v e  
e v i d e n c e  t h a t  no l u n c h  b r e a k s  i n  f a c t  e x i s t e d  and t h e  
e m p l o y e e s  a c t u a l l y  worked t h r o u g h  t h e i r  " b r e a k s "  
s t i m u  1 a t ed 0PI.l ' s d e  c i s i o n .  

FAA'S POSITIOlJ 

The FAA d o e s  n o t  a p p e a r  t o  o b j e c t  t o  t h e  f i n d i n g  
t h a t  t h e  p r e - d u t y  b r i e f i n g s  were c o m p e n s a b l e  h o u r s  
of work u n d e r  FLSA b u t  r a t h e r  FAA c o n t e n d s  t h a t  t h e  
e m p l o y e e s  d i d  r e g u l a r l y  take meal p e r i o d s  wh ich  
s h o u l d  o f f s e t  t h e  p r e - d u t y  work t i m e  p e r f o r m e d  by t h e  
employees .  T h e  q u e s t i o n  t h e r e f o r e ,  i s  w h e t h e r  t h e  
e m p l o y e e s  d i d  i n  f a c t  h a v e  bona f i d e  l u n c h  b r e a k s  -- 
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which  a r e  n o t  compensab le  h o u r s  o f  work and  which  
would s e r v e  t o  o f f s e t  t h e  work done  i n  t h e  p r e - d u t y  
b r i e f i n g s .  

OPINION 

W e  n o t e  i n i t i a l l y  t h a t  F e d e r a l  a g e n c i e s  mus t  
compute  a n  e m p l o y e e ' s  o v e r t i m e  b e n e f i t s  u n d e r  b o t h  
FLSA and T i t l e  5 of t h e  U n i t e d  S t a t e s  Code and t h e  
employee  is t o  be p a i d  a c c o r d i n g  t o  t h e  c o m p u t a t i o n  
m o s t  b e n e f i c i a l  t o  t h e  employee .  54 Comp.  Gen. 3 7 1  
( 1 9 7 4 ) .  T i t l e  5 c o n c e p t s  do n o t  g o v e r n  t h e  method 
of comput ing  e n t i t l e m e n t s  u n d e r  FLSA. P a u l  G .  
A b e n d r o t h ,  e t  a l . ,  60  Comp.  Gen. 90 ( 1 9 8 0 ) .  T h e r e -  
f o re ,  t o  t h e  e x t e n t  t h a t  o u r  d e c i s i o n  Raymond A .  
A l l e n ,  prescr ibes  r u l e s  of e n t i t l e m e n t  t o  o v e r t i m e  
c o m p e n s a t i o n  u n d e r  T i t l e  5 ,  s u c h  r u l e s  a re  n o t  t o  b e  
appl ied t o  q u e s t i o n s  o f  e n t i t l e m e n t  t o  o v e r t i m e  
c o m p e n s a t i o n  u n d e r  FLSA. 

The cour t s  h a v e  h e l d  t h a t  u n d e r  FLSA, t h e  
e s s e n t i a l  c o n s i d e r a t i o n  a s  t o  w h e t h e r  a meal period 
is bona f i d e  is  w h e t h e r  t h e  employees  a r e  i n  f a c t  
c o m p l e t e l y  r e l i e v e d  f r o m  work fo r  t h e  purpose of 
e a t i n g  r e g u l a r l y  s c h e d u l e d  meals - 1 / and w h e t h e r  t h e  
mealtime is  f r e e  and  u n i n t e r r u p t e d .  - 2 / 

We h a v e  h e l d  t h a t  w e  w i l l  n o t  d i s t u r b  OPM's 
f i n d i n g s  of f a c t  o n  FLSA claims u n l e s s  c l e a r l y  
e r r o n e o u s  and  t h e  b u r d e n  of proof l i e s  w i t h  t h e  p a r t y  
c h a l l e n g i n g  t h e  f i n d i n g s .  - P a u l  S p u r r ,  6 0  Cornp. Gen. 
354 ( 1 9 8 1 ) .  C o n s i d e r i n g  O P M ' s  f u r t h e r  e x p l a n a t i o n  of 
t h e  f a c t s  i n  t h i s  case,  t h a t  t h e  employees  e i t h e r  
c o u l d  n o t  l e a v e  t h e i r  work s i t e s  f o r  l u n c h  or t h a t  
t h e y  were f r e q u e n t l y  i n t e r r u p t e d  i f  t h e y  d i d  l e a v e  
t h e i r  work s i t e s ,  w e  accept  O P M ' s  f i z d i n g  t h a t  t h e  
employees  d i d  n o t  h a v e  -- bona f i d e  l u n c h  b r e a k s  and  
were t h e r e f o r e  p e r f o r m i n g  compensab le  work d u r i n g  
t h e i r  s u p p o s e d  l u n c h  b r e a k s .  

-- 

- 1 / B l a i n  v. G e n e r a l  E l ec t r i c  C o . ,  371  F. Supp.  857 
(W. D. Ky. 1 9 7 1 )  

2 / Fox v. S u m m i t  R i n g  Mines ,  L t d . ,  1 4 3  F. 2d 926 - -  
( 9 t h  C i r .  1 9 4 4  ) 
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S i n c e  t h e s e  employees  d i d  n o t  have  -- bona f i d e  
meal p e r i o d s  which  w o u l d  a l low a n  o f f s e t ,  w e  a g r e e  
w i t h  OPM t h a t  these employees  a re  e n t i t l e d  to  o v e r -  
t i m e  c o m p e n s a t i o n  u n d e r  FLSA f o r  h o u r s  worked i n  
excess of 40 i n  a week when t h e  enployees were 
engaged  i n  p r e - s h i f t  b r i e f i n g s .  

We n o t e ,  however ,  t h a t  these  claims a re  
p a r t i a l l y  b a r r e d  by t h e  B&rr inc j  A c t ,  3 1  U.S.C. § 71a, 
which prec ludes  o u r  O f f i c e  f rom c o n s i d e r i n g  a claim 
n o t  r e c e i v e d  h e r e  w i t h i n  6 y e a r s  a f t e r  t h e  d a t e  s u c h  
claim f i r s t  a c c r u e d .  57  Comp. Gen. 441 ( 1 9 7 8 ) .  
M r .  S v e r c e k ' s  c la im was f i r s t  r e c e i v e d  i n  t h i s  O f f i c e  
on O c t o b e r  1, 1951, t h e  c la ims  of Plessrs. S p e n c e r ,  
Keller, Mamel and  DeAlfi were r e c e i v e d  on August 2 7 ,  
1981 ,  and M r .  J o h n s t o n ' s  claim was r e c e i v e d  on 
October 2 1 ,  1980.  A c c o r d i n g l y ,  payments  may be  made 
t o  t h e  above  c l a i m a n t s  a s  t o  t h e  p o r t i o n s  of t h e i r  
claims n o t  b a r r e d  by 3 1  U . S . C .  S 71a. 

of t h e  U n i t e d  S t a t e s  
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