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MATTER OF: Ovchinikov Brothers

DIGEST!:

Contract award subject to resolution of
the bidder's preavard claim of mistake
should be rescinded where the agency
had constructive notice of the mistake
before avard and wvhere the firm has
furnished evidence that reasonably sup-
porta its claim of mistake,

-Rodian and Erofey Ovchinikov, doing business as
the OQvchinikov Brothers, claim a mistake in their bid
under iavitation for bids No, R6-2-11-45, issuvd by
the Forest Service for tree thinniny and relat>d york
in Fremont Neticual Forest, Oregon. T™He ovehinikov
firm was the low hidder on item 2 of the ¥IFB, hbut sought
to withdraw the bid based on an alleged mistake in the
bid price, The Fovest Scrvice, however, copcluded that
the Ovehinikov Brothers did not present zlear and con-
vincing evidence that a mistake occurred, and avarded
a contract to the firm for item 2. Wo believe that the
evidence suvimitved by the firm is sufficient to show a
mistake in bid, and that the awvard therefore should

be rescinded,.

The solicitation cantained two items, each velat-
ing to a different geographic area within the forest,
Performance of cach item inc2luded both tree cutting
and "bucking," which essentially involves cutting large
trees and limbs to smaller lengths, Bidders were per-
mitted to qualify their bids to limit the amount of work
they would perform. Ten blds were received on item 1,
and nine bids on item 2. The Cvchinikov Brothers werve
the apparent low bidders on both items, with a hid of

S40 per acre ($9,846 total) on item 1, and $50 ver acre
($13,400 total) on item 2, HNowever, sirce tha ovcehinikovs
had gualificed their bid with a $13,400 ceiling, they were
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ineligible to receive awards - both items., The con-
tracting officer determined that the Government.'s
interest would be best served by pairing the Qvchini-

Eova‘ low bid on item 2 with the second low bid on
tem 1.

In & pre—-award telephone conversation, the contract
specialist told Nicolas Ovchinikov (the brother of Rodian
and Frofey) that his brothers' firm would be awarded a con-
tract on item 2 of the IFB, According to the contract spe-
cialist, she notified Nicolas of the award since neither
Rodian nor Erofey spoke Engl‘sh well enough to conduct a
busiuesns conversation. During this disqussion Nicolas
stated for the first time that he thought a mistake had
been made in his brothers' hid,

The contract specialist then mailed to the firm a
letter requesting verification of the bid. According to
the letter, the reason for the request was that the
Forest Service was on constructive notice of a bidding
mistake hecauge the hid of $13,400 was substantially
helow the Government estimate of $18,483,05, In response,
the firm claimed a mistake in the bid. Nicolas stated in
hia brothers' behalf that he had survayed the land for
them and recommended that they bid $50 per acre for thin-
ning and $100 pexr acre for bucking. As stated above,
howaver, the bid on item 2 was only $50 per acre. The
firm asserted that the bid price was a mistake in that
it contemplated only thinning, not bucking. That mis-
take, the firm contented, arose from Rodian's difficulty
in understanding the contract specifications, As sub-
stantive evidence of the alleged mistake, the firm
furnished a copy of the bidding schedule on which the
bids had been recalculated to show what the brothers
would have bid if they had included the cost cf bucking
in their bid price,

The Forest Service did not view the Ovchinikov
Brothers' hare allegation of mistake and the recalculated
schedule as the type of clear and convincing evidence re-
quired by Federal Procurement Regulations § 1-2.406-3
(1964 ed.) to subhstantiate a claim of mistake in hid so
that the bid may be withdrawn. The firm therefore was
awarded a contract for item 2, but has appealed the
Forest Service's decision to our Office.
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The requirement in FPR § 1-2,406~3 that there be
clear and convincing evidence of a mistake before a
bidder may be permitted to withdvaw the bid applies
only tc administrative determinations by executive
agencins, B&A Electyic Co,, B-197437, Fehrvarvy 18,

1981, 81~-1 CPD 147, The regulation a.s0 provides thet

no hidder may be deprived of its right to have the matter
vreviewad by our Office, FPR § 1-2.,406-3(e), ana ve wil)
allow withdrawal whenever it reasonably appears that &n
error was maan in a bid, Murphy Brothers, Ine,--Recon-
sideration, 58 Comp, Gen, 185 (1978), 78-2 CPD 140, Thus,
we have stated that where a hidder sceking withdrawal
alleges arn ercror and furnishes evidence which, though

not clear and convincing, substantially establishes the
aryror, the Government virtually must undertake the burden
of proving that there was no crror or that the bidder's
claim of error was not made in good faith in order to
make an award to that bidder., 8., J, Groves & SHuns Co,,

55 Comp, Gen. 936 (1976), 76~1 CrD 20%; 36 Comp., Gen,
441, 444 (1956). We previously have held that a bidder's
submission of its bid worksheets plus a sworn statement
outlining the nature of the error, its approximate magni.
tudc and the manner in which the error occurred, can
constitute sufficient evidence of the mistake, 8. J,
Groves & Sons Company, supra. -

Here, the Forest Service admits that, bercause the
Ovchinikov firm's bid was substantially below the Govern-
ment estimate, the agency was on constiructive notice prior
to the award that a mistake had been made., While the Forest
Service's request for verification mentioned only :that
the bid was substantielly (27 percent) below the Govern-
ment estimate, the record also shows that the bid was 35
percent lower than the next low hid, Moreover, when the
contract specialist sought verification of the hid as a
result of the price disparity, the bidder confirmed that
it had made a mistake in bid, As evidence of that mistake,
the firm submitted its worksheet with the fiqures recal-
culated to show what the original bid would have been if
it had included the cost of bucking,

Although the Ovchinikov Brothers did not sub-
mit a sworn statement describing the nature of the
error, the firm did send two post-award letters to
this Office explaining how the error occurred,
Furthe. re, the brothers encloused copies of two .,
solicitations on wvhich Nicolas had bid in the recent
past as exhibits accompanyir. one of the letteve., In
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those solicitations, the bucking requivement was si.ecif-
ically set out as a scparate sub-item, Therefore, the
brothers maiptained, when bucking was not detailed as

a sub-item ip solicitation R6~2-81-45, they reasonably
{(and mistakeplv) assumed that it was not required, As
a result, the firm did not ipclude the cost of bucking
in its ipitial bid price, Finally, the brothers have
subpnitted maps of the areas involved in itr , 2, which
the Forest Service furnished with the IFB, that-ipnclude
annotations hy the firm that the thinning would cost
$50 per acre and bucking, had it been required, would
cost $100 per acre, '

We helieve that the record in this case supports
a finding that a bopa fide mistake was made, The Forest
Scrvice admittedly had constructive notice «¢ the mistake
prior to the award, the hid was substantially lower than
the other bids, and the evidence submitted by the firm,
including the second worksheet, two letters of explana-
tion, copies of prior solivitations, and the area maps,
reasonably indicate that a mistake was made in the
brothers' bid,

Thus, the Forest Service's award Lo the firm did
not consummate a valid and hinding contract, B&A Rlec-

‘tric Co,, supra., Since the Fores® Services advises Uhat

no work has heen performed to d..e, the purported award
should be rescinded. See Al Jc' ason Construction Company,
B-189346, August 25, 1978, 78-2 Ci'D 114 at p. 4.
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