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Coal Company, Incd 

OIGEST: 

A s u b c o n t r a c t o r  unde r  a Government c o n t r a c t  
h a s  no l e g a l l y  e n f o r c e a b l e  r i g h t  a g a i n s t  t h e  
Government f o r  f u n d s  e r r o n e o u s l y  p a i d  to t h e  
a s s i g n o r  p r ime  cont rac tor  i n s t e a d  o f  a s s i g n e e  
bank,  s ince  t h e r e  is  no  p r i v i t y  o f  c o n t r a c t  

. between t h e  s u b c o n t r a c t o r  and t h e  Government. 

Mary Helen  Coal Company, I n c .  claims payment o f  
$64,661.20 f o r  coal  s u p p l i e d  unde r  cont rac t  N o .  DLA 600- 
79-D-1683 be tween M i t c h e l l  Energy C o r p o r a t i o n ,  a coa l  
b r o k e r ,  and t h e  Defense  F u e l  S u p p l y  C e n t e r  (DFSC). Mary 
Helen  w a s  t h e  coal s u p p l i e r ,  and t h e  c o n t r a c t  was to  s u p p l y  
coal to  a number o f  Government f a c i l i t i e s ,  most o f  which a re  
o p e r a t e d  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  (GSA). W e  
deny  t h e  claim. 

A f t e r  award o f  t h e  c o n t r a c t ,  M i t c h e l l  a s s i g n e d  i t s  
r i g h t  t o  f u n d s  d u e  unde r  t h e  c o n t r a c t  t o  Un i t ed  V i r g i n i a  
Bank, p u r s u a n t  t o  t h e  Ass ignment  o f  C l a i m s  A c t ,  3 1  U.S.C. 
S 3727, as c o d i f i e d  by Pub. L. N o .  97-258 ( f o r m e r l y  31  
U.S.C. S 2 0 3 ) ,  and 4 1  U . S . C .  S 1 5  ( 1 9 7 6 )  ( t h e  A c t ) .  There-  
a f t e r ,  M i t c h e l l ,  t h e  bank ,  and Mary Helen e n t e r e d  i n t o  an  
ag reemen t  whereby t h e  bank would d e p o s i t  i n  escrow a l l  pay- 
men t s  to  M i t c h e l l  r e c e i v e d  from DFSC and d i s t r i b u t e  them 
to  Mary H e l e n .  Mary Helen made a number of s h i p m e n t s  o f  
coal f o r  which DFSC fo rwarded  payment d i r e c t l y  to  M i t c h e l l  
i n s t e a d  o f  t h e  bank. 

Mary H e l e n ' s  coal  f a i l e d  t o  meet t h e  c o n t r a c t  s p e c i f i -  
c a t i o n s .  GSA n o n e t h e l e s s  a c c e p t e d  some s h i p m e n t s ,  b u t  even- 
t u a l l y  r e f u s e d  to a c c e p t  any  more nonconforming coal .  When 
M i t c h e l l  f a i l e d  t o  p u r c h a s e  c o a l  e l s e w h e r e ,  t h e  Government 
t e r m i n a t e d  t h e  c o n t r a c t  f o r  d e f a u l t  and r e p r o c u r e d  coal  a t  a 
h i g h e r  p r i c e .  Mary H e l e n  is  s u i n g  M i t c h e l l  i n  F e d e r a l  d i s -  
t r i c t  c o u r t  f o r  p a y n e n t  of t h e  coa l  s u p p l i e d  for M i t c h e l l .  
M i t c h e l l ,  however ,  is i n s o i v e n t ,  and t h e  claim b e f o r e  our 
O f f i c e  r e p r e s e n t s  Mary H e l e n ' s  a t t e m p t  t o  co l l ec t  from t h e  
U n i t e d  S t a t e s  t h e  money t h a t  DFSC p a i d  d i r e c t l y  t o  M i t c h e l l  
d e s p i t e  t h e  a s s i g n m e n t .  



B-203658 

' S u b c o n t r a c t o r s  g e n e r a l l y  d o  n o t  have  l e g a l l y  e n f o r c e -  
able r i g h t s  a g a i n s t  t h e  U n i t e d  S t a t e s  f o r  money d u e  them 
from Government prime c o n t r a c t o r s  b e c a u s e  t h e r e  is no p r i v -  
ity o f  c o n t r a c t  be tween  t h e  s u b c o n t r a c t o r  and t h e  U n i t e d  
S t a t e s .  S e e  C u r t i s  J e p s o n ,  t r a d i n g  a s  C u r t ' s  P lumbing  and 
H e a t i n g ,  B-194773, May 24,  1 9 7 9 ,  79-1 CPD 376. 

T h i s  a b s e n c e  of p r i v i t y ,  however ,  i s  n o t  a b a r  to  t h e  
e n f o r c e m e n t  o f  c o n t r a c t  r i g h t s  i f  t h e  c i r c u m s t a n c e s  i n d i -  
cate t h a t  t h e  r e l a t i o n s h i p  be tween  t h e  p a r t i e s  is  someth ing  
o t h e r  t h a n  t h e  no rma l  G o v e r n m e n t - s u b c o n t r a c t o r  r e l a t i o n s h i p .  
F o r  example, w e  have  r e c o g n i z e d  t h a t  s u c h  r i g h t s  a re  
e n f o r c e a b l e  where  (1) t h e  prime c o n t r a c t  e x p r e s s l y  makes t h e  
prime t h e  G o v e r n m e n t ' s  a g e n t ;  ( 2 )  t h e  s u b c o n t r a c t o r  is a 
t h i r d - p a r t y  b e n e f i c i a r y  o f  t h e  p r i m e  c o n t r a c t ;  o r  ( 3 )  t h e  
Government e x p r e s s l y  or i m p l i c i t l y  p romised  t o  pay  t h e  
s u b c o n t r a c t o r .  S e e  A r t e c h  C o r p o r a t i o n ,  56 C o m p .  Gen. 963 ,  
966 ( 1 9 7 7 ) ,  77-2 C P D  207; U n i v e r s a l  A i r c r a f t  P a r t s ,  I n c . ,  
B-187806, J a n u a r y  11, 1979 ,  79-1 C P D  14 .  None o f  t h e  s i t u a -  
t i o n s  e x i s t s  h e r e .  M i t c h e l l  w a s  n o t  t h e  G o v e r n m e n t ' s  a g e n t ;  
Mary He len  was n o t  a t h i r d - p a r t y  b e n e f i c i a r y  o f  t h e  prime 
cont rac t ;  and t h e  Government n e v e r  e x p r e s s l y  or i m p l i c i t l y  
a g r e e d  to  pay  Mary He len .  

On t h e  o t h e r  h a n d ,  a p r o p e r  a s s i g n e e  u n d e r  t h e  A c t  d o e s  
h a v e  t h e  r i g h t  t o  s e e k  f u n d s  from t h e  Government t h a t  were 
e r r o n e o u s l y  p a i d  t o  t h e  a s s s i g n o r .  R e q u e s t  f o r  Advanced 
D e c i s i o n  from Army F i n a n c e  and A c c o u n t i n g  O f f i c e r ,  B-206902, 
June 1, 1 9 8 2 ,  82-1 C P D  511. The a s s i g n e e  bank i n  t h i s  case 
h a s  n o t  s o u g h t  r e i m b u r s e m e n t  f rom t h e  Government;  i t  s i m p l y  
a c t e d  as  a n  escrow a g e n t  and t h u s  d i d  n o t  a d v a n c e  a n y  o f  i t s  
own f u n d s  to  t h e  prime c o n t r a c t o r .  T h a t  f a c t o r ,  however ,  
d o e s  n o t  g i v e  Mary He len  t h e  l e g a l  r i g h t  t o  p u r s u e  t h e  
f u n d s .  R a t h e r ,  t h e  s i t u a t i o n  e s s e n t i a l l y  c a l l s  i n t o  ques-  
t i o n  t h e  v a l i d i t y  of t h e  a s s i g n m e n t  i t s e l f  b e c a u s e  t h e  b a s i c  

f a c i l i t a t e  c o n t r a c t  p e r f o r m a n c e  by l e n d i n g  money to  Govern- 
ment  c o n t r a c t o r s  upon t h e  s e c u r i t y  o f  t h e  c o n t r a c t  proceeds. 
S e e  Bamco Machine ,  I n c . ,  55 Comp.  Gen. 1 5 5 ,  1 5 7  ( 1 9 7 5 1 ,  75-2 
CPD 111. 

. purpose o f  t h e  A c t  is t o  i n d u c e  f i n a n c i a l  i n s t i t u t i o n s  to  

S i n c e  t h e r e  is  no p r i v i t y  of con t r ac t  be tween  Mary 
Helen  and t h e  Government ,  w e  have  no  l e g a l  b a s i s  to  
a u t h o r i s  payment  o f  t h e  f i r m ' s  claim. 
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