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An employee who e x e r c i s e d  h i s  reemployment 
r i g h t s  and  a c c e p t e d  a lower g r a d e ,  was 
e n t i t l e d  t o  s a v e d  pay unde r  5 U.S.C. 
S 5337. During  s a v e d  pay  p e r i o d ,  h e  was 
promoted and r e c e i v e d  a permanent  change- 
o f - s t a t i o n  t r a n s f e r  t o  a h i g h e r  cost  area 
of t h e  c o u n t r y .  Employee claims s a v e d  
pay s h o u l d  have  been  used f o r  p u r p o s e  o f  
t h e  t w o  s t e p - i n c r e a s e  r u l e  on  promot ion  
t o  h e l p  o f f s e t  i n c r e a s e d  cost  o f  l i v i n g  
i n  h i g h e r  cos t  area.  Employee is n o t  so 
e n t i t l e d  a s  t h e r e  is n o  s t a t u t o r y  o r  regu-  
l a t o r y  b a s i s  f o r  s u c h  pay s e t t i n g  fo rmula .  
B e t t y  J. B e a s l e y ,  e t  a l . ,  B-197025, 
August  3 ,  1981. The p r o v i s i o n  o f  5 U.S.C. 
S 5 3 3 4 ( b )  which a u t h o r i z e s  t h e  t w o  step- 
increase r u l e  on p r o m o t i o n ,  s p e c i f i c a l l y  
l i m i t s  i t s  u s e  f o r  pay s e t t i n g  p u r p o s e s  to 
t h e  r a t e  o f  pay  o f  a n  employee ' s  g r a d e  and 
s t e p  as  though n o t  e n t i t l e d  t o  saved  pay ,  
r e g a r d l e s s  o f  c i r c u m s t a n c e s .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a l e t t e r  d a t e d  May 26, 
1983, f rom M r .  Ronald S .  Wong, a n  employee o f  t h e  Department  
o f  t h e  A i r  Force, r e q u e s t i n g  f u r t h e r  c o n s i d e r a t i o n  of h i s  
claim f o r  r e t r o a c t i v e  a d j u s t m e n t  o f  h i s  pay.  

T h i s  matter was t h e  sub jec t  o f  s e t t l e m e n t  by our  C l a i m s  
G r o u p ,  2-2836189, d a t e d  November 1 ,  1982, w h i c h  d i s a l l o w e d  h i s  
claim f o r  t h e  r e a s o n  t h a t  t h e  t w o  s t e p - i n c r e a s e  r u l e  o n  promo- 
t i o n s  does n o t  a p p l y  when s a v e d  pay is b e i n g  r e c e i v e d  by a n  
employee,  c i t i n g  t o  our  d e c i s i o n  B e t t y  J .  B e a s l e y ,  e t  a l . ,  
B-197025, August  3, 1981. F o r  t h e  r e a s o n s  se t  f o r t h  below, w e  
s u s t a i n  t h e  d e n i a l  o f  M r .  Wong's claim. 

Mr. Wong e x p r e s s e s  t h e  v i ew t h a t  t h e  o n l y  s i m i l a r i t y  
between Beasley and h i s  case, is t h a t  b o t h  h e  and t h e  claim- 
a n t s  i n  B e a s l e y  were promoted from a s a v e d  pay s t a t u s .  I t  is 
h i s  c o n t e n t i o n  t h a t  t h e  a d d i t i o n a l  element i n  h i s  case and one  
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w h i c h  must  be c o n s i d e r e d  is t h e  f a c t  t h a t  h e  made a 3,000 mile 
permanent  c h a n g e - o f - s t a t i o n  t r a n s f e r  t o  a h i g h  cost  area based 
upon a " s i l e n t  acknowledgement"  of h i s  s a l a r y  r e q u i r e m e n t s  
which h e  i n s e r t e d  i n  h i s  S t a n d a r d  Form 171 when h e  a p p l i e d  f o r  
t h a t  p o s i t  i o n .  

BACKGROUND 

M r .  Ronald S. Wong, was employed as a m e c h a n i c a l  e n g i n e e r  
a t  t h e  Naval  E d u c a t i o n  and T r a i n i n g  C e n t e r ,  N e w p o r t ,  Rhode 
I s l a n d  i n  g r a d e  GS-11, s t e p  1 0 ,  i n  J u n e  1978. The pay  o f  t h a t  
g r a d e  and s t e p  a t  t h a t  t i m e  was $23,739. However, d u e  t o  t h e  
f a c t  t h a t  h e  had e a r l i e r  b e e n  employed a s  a m e c h a n i c a l  
e n g i n e e r  g r a d e  GS-12, s t e p  9, which g r a d e  had been  r e d u c e d  on  
h i s  exercise o f  h i s  reemployment  r i g h t s  i n  1976, it w a s  d e t e r -  
mined t h a t  h e  was e n t i t l e d  t o  r e c e i v e  s a v e d  pay  i n  t h e  amount 
o f  $27,715 under  t h e  t h e n  p r o v i s i o n s  o f  5 U.S.C. S 5337(1976). 

E f f e c t i v e  J u n e  18, 1978, i n  c o n n e c t i o n  w i t h  h i s  t r a n s f e r  
from Rhode I s l a n d  t o  C a l i f o r n i a ,  M r .  Wong was promoted t o  
g r a d e  GS-13, s tep  3 ($27,756). M r .  Wong c o n t e n d s  t h a t  h e  
s h o u l d  have been  p l a c e d  a t  g r a d e  GS-13, s t ep  5, when h e  was 
promoted.  

N o t w i t h s t a n d i n g  h i s  p r e s e n t  c o n t e n t i o n s  t h a t  t h e  reloca- 
t i o n  of a n  employee t o  a h i g h e r  cost  area must  b e  c o n s i d e r e d  
as a p e r t i n e n t  element i n  his p a y  e n t i t l e m e n t ,  h i s  b a s i c  
a rgument  is t h a t  u n d e r  t h e  t w o  s t e p - i n c r e a s e  r u l e ,  o n  promo- 
t i o n ,  t h e  r a t e  o f  pay  t o  be used  as t h e  base amount is t h e  pay 
h e  was a c t u a l l y  r e c e i v i n g  a t  t h e  t i m e  o f  p r o m o t i o n ,  r e g a r d l e s s  
o f  t h e  bas i s  f o r  t h a t  r a t e ,  and r e g a r d l e s s  of t h e  t e m p o r a r y  
n a t u r e  o f  t h a t  ra te .  

Mr. gong is  i n c o r r e c t  o n  a l l  c o u n t s .  

DEC I S I O N  

The s t a t u t e  g o v e r n i n g  s a l a r y  r e t e n t i o n  a t  t h e  time o f  
M r .  Wong's p r o m o t i o n ,  5 U.S.C. S 5337 (1976), which was subse -  
q u e n t l y  r e p e a l e d  by s e c t i o n  801(a)(2) o f  P u b l i c  Law 95-495, 
92 S t a t .  1221, O c t o b e r  13, 1978, p r o v i d e d  t h a t  a n  employee ,  
whose g r a d e  is a c t u a l l y  r e d u c e d  is  e n t i t l e d  t o  r e t a i n  t h e  
r a t e  o f  pay h e  was r e c e i v i n g  p r io r  t o  h i s  r e d u c t i o n  f o r  u p  to 
2 y e a r s .  I n  c o n j u n c t i o n  w i t h  t h e  f o r e g o i n g ,  t h e  law g o v e r n i n g  
p r o m o t i o n s ,  s e c t i o n  5334 o f  T i t l e  5, U n i t e d  S t a t e s  Code, pro- 
v i d e s ,  g e n e r a l l y ,  i n  s u b s e c t i o n  ( b )  t h a t  t h e  basic pay  o f  a n  
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employee who is promoted  s h a l l  n o t  b e  less t h a n  t w o  s tep-  
i n c r e a s e s  a b o v e  h i s  p re -p romot ion  r a t e  o f  b a s i c  pay.  However, 
t h a t  s u b s e c t i o n  goes o n  to  p r o v i d e :  

#I* * * I f  a n  employee  so promoted  o r  
t r a n s f e r r e d  is r e c e i v i n g  basic  pay  a t  a r a t e  
s a v e d  t o  h im u n d e r  s e c t i o n  5337 o f  t h i s  t i t l e  
o n  r e d u c t i o n  i n  g r a d e ,  h e  is  e n t i t l e d  to-- 

"(A) basic p a y  a t  a r a t e  t w o  steps above  t h e  
t h e  ra te  w h i c h  h e  would b e  r e c e i v i n g  i f  s e c t i o n  
5337 of t h i s  t i t l e  were n o t  appl icable  to  him;  
o r  

"(B) h i s  e x i s t i n g  r a t e  of b a s i c  pay ,  i f  t h a t  
r a te  is t h e  h i g h e r . "  ( U n d e r s c o r i n g  s u p p l i e d . )  

The p h r a s e  " e x i s t i n g  r a t e  of basic pay" as used  i n  
5 U.S.C.  S 5 3 3 4 ( b ) ( B )  is d e f i n e d  i n  5 C.F.R. S 531 .202(d )  
( 1 9 7 8 )  t o  mean t h e  r a t e  o f  p a y  r e c e i v e d  i m m e d i a t e l y  b e f o r e  
t h e  e f f e c t i v e  d a t e  of a t r a n s f e r ,  p r o m o t i o n  or d e m o t i o n  or 
w i t h i n - g r a d e  i n c r e a s e  a n d ,  t h u s ,  i n c l u d e s  p a y  s a v e d  t o  a n  
employee u n d e r  5 U.S.C. S 5337. 

I n  o u r  d e c i s i o n  B e t t y  J. B e a s l e y ,  e t  a l . ,  B-197025, 
Augus t  3 ,  1981,  w e  c o n s i d e r e d  t h e  e f f e c t  t h a t  a s a v e d  pay  
e n t i t l e m e n t  would have  o n  t h e  t w o  s t e p - i n c r e a s e  r u l e  o n  promo- 
t i o n s .  W e  r u l e d  i n  t h a t  case t h a t  where  a n  employee was pro- 
moted d u r i n g  a p e r i o d  i n  which  e n t i t l e m e n t  to  s a v e d  pay  
e x i s t e d ,  t h e  ra te  of s a v e d  pay c o u l d  n o t  b e  u s e d  as t h e  basic  
pay  o f  t h e  downgraded p o s i t i o n  f o r  t h e  p u r p o s e s  o f  a p p l y i n g  
t h e  t w o  s t e p - i n c r e a s e  r u l e  u n d e r  5 U.S.C. S 5 3 3 4 ( b ) ,  s i n c e  
there was no s t a t u t o r y  or r e g u l a t o r y  bas i s  f o r  s u c h  p a y  
s e t t i n g  f o r m u l a .  

I n  t h e  p re sen t  case, Mr. Wong was r e c e i v i n g  $27 ,715  as 
s a v e d  pay  i m m e d i a t e l y  b e f o r e  h i s  p romot ion .  However, b u t  f o r  
t h a t ,  h i s  r a te  o f  b a s i c  pay would h a v e  been  $23 ,739 (GS-11, 
s tep  l o ) ,  and  o n  p r o m o t i o n ,  would have  been  $26 ,022 (GS-13, 
s t e p  l ) ,  a n  amount less t h a n  h i s  s a v e d  p a y  ra te .  S i n c e  h i s  
r a t e  of s a v e d  pay  f e l l  be tween  s t e p  2 and s t e p  3 o f  h i s  promo- 
t i o n  g r a d e ,  h i s  sa la ry  was set  o n  p r o m o t i o n  a t  t h e  ra te  of 
$27,756 (GS-13, s tep  3 ) ,  u n d e r  a u t h o r i t y  o f  5 C.F.R 
$$ 5 3 1 . 2 0 3 ( c )  ( 1 9 7 8 ) .  
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Mr. Wong also raises an issue of what he calls, "the 
legal ambiguity" of Block 13 in the Standard Form 171, 
Application for Employment. This block allows an applicant 
to specify the lowest salary that he will accept in the posi- 
tion for which he is applying. It seems to be Mr. Wong's 
contention that the amount placed in the block by an applicant 
becomes the required minimum salary if the employee's applica- 
tion is accepted. We do not agree. 

In Grace R. woodrinq, B-193588, April 10, 1979, we 
considered this issue, and held that the amount placed by 
a prospective employee in Block 13 of a SF 171 does not 
require the Government to pay the employee at that rate or 
a higher rate. A Federal employee's salary must be set 
strictly in accord with the relevant statutes and regulations, 
since Government employment is not contractual in nature. 
Hopkins v. United States, 513 F.2d 1360, 1364 (Ct. C1. 1975); 
William J. Elder 56 Comp. Gen. 85 (1976). It is incumbent 
upon each Federal employee who changes positions within the 
Government to ascertain what his salary will be in the new 
position, he cannot assume that his salary preference as 
expressed on the SF 171 will be followed. 

On the point raised by Mr. Wong that being required to 
relocate to a higher cost area must be considered as an essen- 
tial element of salary setting on promotion, we disagree. 
While a transfer of that nature, without a substantial 
increase in salary to offset substantial increased costs, 
might be considered by him to be inequitable, the law and 
the regulations governing pay entitlement must be strictly 
complied with. We are not aware of any provision of law by 
which employees, who receive permanent change-of-station 
transfers, are entitled to salary increases merely because 
their transfer is to a higher cost area of the country. 

Therefore, it is our view that the law and regulations 
governing salary entitlement in Mr. Wong's case were fully 
complied with and his rate of pay authorized on promotion in 
1978 was correct. 

\ 

I of the United States 
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