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WASHINGTON D.C. 20543
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V//The Honorable Richard L. Ottinger

Chairman, Subcommittee on | - .
Energy Conservation and Power _ o c)'< : °

Committee on Energy and Commerce f*§>c; 0"l

House of Representatives

Do usp waes avalisdie LE puplie JURMRE .,

Dear Mr. Chairman:

This refers to your letter of March 4, 1981, requesting an ooinion
on theflegality of the establishment and operation of <et® Energy Pollcyﬁ\ Zﬁ§7,22
Task Forqgj(EPTF), an advisory committee of the Department of Energy C
(DOE). You expressed concern that not all requirements of section 17
of the Federal Energy Administration Act of 1974, the Federal Advisory
Committee Act and DOE requlations had been followed in relation to the
EPTF Charter filing requirerents and the composition of its membership.

Due to the urgency of your request, there was insufficient time to
obtain an official response from DOE. The information contained herein
was developed through interviews with Office of Management and Budget
(OB), DOE, and General Services Administration (GSA) officials concerned
with the formation of the EPTF, memoranda and other materials supplied
by DOE, including the DOE Secretary's letter to you dated March 20, 1981.

Establishment of EPTF

Section 17 of the Federal Enesrgy Act of 1374, Pub. L. No. 93-275, .
approved May 7, 1974, 88 Stat. 96, 110, 15 U.S.C. § 776 (1976), =set forth , 00070
procedures for the Administrator of the Federal Energv Administration, the Fﬂge B
predecessor of the Department of Energy, to estaclisn advisory committees.
Subsection (d), 15 U.S.C. § 776 (d), provides that unless inconsistent
with this section, the provisions of the Federal Advisory Committee Act
(FACA), 5 U.S.C. Aop I (1976), will also apply to DOE's advisory cormit-
tees. For the reascons discussed below, we conclude that some of FACA's
provisions governing the establishment of advisory comnittees were not
complied with.

Section 9(a) of th@ FACA prohibits establishment of an advisory
committee unless there has been a formal determination bv the head of the
involved agency, after consultation with the Director of the O!B, that (bt/
the vroposed committee is "in the public interest in connection with the V
performance of duties imoosed on that agency bv law." A "timelv" Federal
Register notice of that determination 1s also required. 5 U.S.C. Appen-

dix I, § 9(a) (1979). (Executive Order to. 12024, December 1, 1977, 42

Fed. Reg. 61445, under authority of Reorganization Plan No. 1 of 1977

(42 Fed. Reg. 56101, Cctober 21, 1977), transferred advisory committee 7
act oversight functions from OMB to GSA.) . ﬂé"aﬁﬂ)'
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' The required determination and request for concurrence was sent in

_a letter from the Secretary of DOE to.the Acting Administrator of GSA on
.February 9, 1981, after reviews by the DOE Offices of General Counsel and

Committee Management found that it contained the necessary findings. En-
closed with the letter was a copy of the proposed EPTF Charter and a pro-
posed Notice of Determination to Establish the Task Force. :

The FACA, as modified by Executive Order 12024, requires GSA approval
of an agency determination of need for an advisory committee. In this con-
nection, section 6(a) of OMB Circular 2-63, Revised {1974), requires that
the GSA Committee Management Secretariat be "***satisfied that establish-
ment of the advisory committee would be 1n accord with the Act***," before
the agency head can publicly certify that the "***committee is in the public
interest." This certification is then required by the Circular to be pub-
lished in the Fecderal Register with a description of the nature and purpose |
of the vroposed commnittee at least 15 davs prior to the filing of the Com-
mittee's Charter. A shorter period between the notice and filing is per-
mitted "***for good cause***." DOE requested a waiver of the 15 day period
for EPTF. .

Following review of the proposal for creation of the EPTF, GSA
requested the Energy and Science Division of OMB to conduct a "substantive
review" of it. Our interviews with GSA and OMB officials indicate that
OMB reviews of advisory committee proposals have been routinely sought even
though responsibility has been transferred to GSA. GSA's review of the
EPTF was made following the recent release of OMB Bulletin 81-8, ordering
a 5 percent reduction in exvenditures for consultants and advisory commit-
tees. Additional caution by GSA in concurring in establishment of the EPTF
may have been promoted by that bulletin. According to an OM3 official, work
on revising the Federal Budget prevented CMB from completing consgideration
of the EDPTF promosal until after the February 12 meeting of the Task Force.

The GSA Cormittee Management Secretariat advised the DOE Devuty
Advisory Committee Management Officer by televhone on February 27, 1981,
that GSA concurtence had been granted "as of February 19," with termina-
tion for the EPTF set at June 30, 1981, instead of the two-vear veriod re-
quested. Walver of the 15-day waiting period between publication of the
Notice of Intent to Establish and the Charter filing was granted. However,
the record indicates that both officials concluded that February 19 could
not be used as the effective date of the Charter or in the establishment
notice "since tha Committee is not officially established until the Charter
is filed." It was not until March 5 that the determination notice was pub-
lished. 46 Fed. Reg. 15310. The EPTF charter was filed with the congres-
sional oversight committees and the Library of Congress on the following
day.
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Technically then, the EPTF was not legally establlshed on the
date of its first meeting. Although the Secretary of DOE had made the
. necessary determination, consultation with GSA had not been completed,
and no determination notice had been published. 5 U.S.C. App. I,

§ 9(a)(2). Additionally, at the time of the February 19 meeting, the
Charter had not been filed "with the standing committees of the Senate
and of the House of Representatives having legislative jurisdiction"

of DOE as required by section 9(c)(2) of the FACA. We understand that
the DOE Office of General Counsel informed the Secretary that although
the first EPTF meeting could be considered to violate the FACA, he felt
that there had been substantial compliance with the law and that any
postponement of the meeting could prevent the Department from making the
deadline for submission of a National Energy Pollcy Plan, with respect
to which the EPTF was to advise DCE.

Facing what they believed to be a choice between responding to an
urgent need to davelop a comorehensive energy plan for the new Adminis-—
tration within the time period promised, which would be two months after
the deadline imposed by the DOE Organization Act, DOE officials concluded
that the FACA violations constituted "harmless error" and opted to pro-
ceed with the EPIF meeting according to the schedule announced in the
Federal Register on February 11. 46 Fed. Reg. 11858. .

Although the FACA and OMB Circular A-63 were not complied with, we
think that DOE officials acted in good faith in attemoting to follow the
aporoval and filing procedures for establishing an advisory committee and,
in fact, addressed most of the concerns that motivated the Congress to
establish these requirements. The delay in concurrence by OMB had not
been enticipated. Our study of the legislative history of the FACA showad
that the requirement for approval by the agency head, after consultation
with OM3, was developed to limit the growing nutber of advisory committees.
Since the coordination 2nd a poroval functicons, clthough late, weres duly
performed by both GSA and OHB with @ final decision made to authorize the
creation of EPTF, the responsible officials had made the determination that
this additional advisory committee was necessary.

There were, however, some more significant FACA orovisions which were
also not complied with. The requiremant that the public be given notice of
the creation and objectives of the advisory committee was met only minimally.
The first notice apoeared in the Federal Register just eight days bafore
EPTF's first meeting. It orovided only a broad descrivtion of the purpose
for the Task Force without reference to the National Energy Policy Plan.

The tentative acenda for the meetina, however, clearlv stated that the meet-
ing would be ooen for the public and written and oral statemants would be
accepted.
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The public did not have access to the advisory committee's charter -
or membership lists before the meeting, nor was Congress adequately in-
formed so that it could perform its oversight functions before the
February 19 meeting. However, as letters from the National Wildlife Fed-
eration and other groups demonstrate, at least some of the public was able
to challenge the selection of members for the EPTF by the time of the
first meeting.

o
k]

EPTF Charter and the National Energy Plan
Section 9(c) of FACA requires that before an advisory committee meets,

a charter describing, among other things, the committee's objectives and
scope of activity must be filed. EPTF's charter does not appear to reflect
its duties adequately since no mention is made of the MNational Energy Pol-
icy Plan, even though the imminence of the Plan's due date was cited by

E in justification for proceeding with the February 19 meeting, and, as
discussed below, the sole function of the EPTF sez=ms to be to develop a
proposed plan.

Section 801 of the Devartment of Energy Organization Act, Pub. L. No.
95-91, approved August 4, 1977, 91 Stat. 565, 610, 42 U.5.C. § 7321 (Supp.
III 1979), requires the President to prepare and submit a National Energy
Policy Plan to Congress "not later than April 1, 1979, and biennially
thereafter" which is to "consider and establish energy production, utili-
zation, and conservation objectives *** necessary to satisfy projected ener-
gy neads of the United States *** "

EPTF's Charter describes the committee's objectives, scope, activities
and duties as follows:

"The DOE Energy Policy Task Force provides
the Secretzrv of Enarayv with advice and recom-
mendations on the broad range of policy and
programnatic issues in energy. The functions of
the Task Force will be fourfold. First, the Task
Force, individually and collectively, will identify
and select critical national energy problems and
issues. Second, the Task Force will suggest changes
in energy policios and programs to address those
issues and nroblems. Third, the Task Force will
assess both the relative impor tance of particular
energy policy or program lnitiatives and the feasi-
bility of forming the national consensus necessary
to th=ir implementation. Fourth, the Task Force
will examine for reascnableness both mature policy
proposals and the analyses and assumptions on which
they are based."




v

B-202455

No mention is made.of the Plan required by section 801.

It is thus not clear from the Charter precisely what role EPTF will
play in the drafting of the National Energy Policy Plan. Nonetheless,
when DOE asked GSA to waive the 15 day advance notice period, its ration-
ale was its need to seek "advice immediately from a group of experts con-

-cerned with energy production, utilization and conservation" for use in

drafting the National Energy Policy Plan. Further, we were informally
advised that when GSA and OB approved the Task Force, they limited its
life to June 30 in the belief that its functions relative to preparation
of DOE's contribution to the Plan would then be complete.

The DOE Organization Act requires that in developing the Plan, the
President must consult with “consumers, small business, and a wide range
of other interests, including those of individual citizens who have no
financial 1interests in the energy industry." BApparently pursuant to this
requirement, the EPTF was to hold a series of public meetings in a number
of cities beginning in early March (later postponed to April).

We have also been advised the EPTF will actually prepare a draft of
the National Energy Policy.Plan for the Secretary's arproval. It certainly
appears that the evident haste in establishing the EPTF was connected with
attempts to begin the Plan drafting orocess which was already behind the
statutory deadline. (By letters of PFebruary 4, 1981, the Secretary of DOE
informed the Congress that the April 1 statutory deadline would not be met
but promised to have the Plan ready by about June 1, 1981.)

Accordingly, we belleve that EPTF's charter does not describe in
sufficient detail its objectives and scope of activity or its duties as re-
aquired by section 9(c )(B) and (F) of FACA. Further, if EPTF's actual rol=s
in drafting the Plan olves it more than selely advisory functions, its char-
ter should have so JtaLed, citing the authority given for those functions.
Section 9(c)(F). Unless provided by statute or presidential directive, ad-
visory committees may be utilized solely for advisory functions, 5 U.S.C.
Apo. I § 9(b). While 1t eppears that under 15 U.S.C. § 776(a), DOE may be
able to use an advisory committee to perform some operational tasks, EPTF's
charter explicitly states that it has only advisory functions.

Balance in EPTF tiembership

One of the priwarv concerns of Congress in enacting FACA generally
and tho more speciflc provisicns of scction 17 of the Faderal Energy lct
of 1974, 15 U.s.C. § 776, sunra., was to assure that advisory committes

membar ship would not be dominated by any particular interest. The Congress

~wished to limit, as far as possible, advisory committee bias in the reports

such committees furnish to the President or to the sponsoring agency.
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As noted above, we do not have a clear idea of the extent of EPIF's
involvement in orevaring a draft National Energy Policy Plan for the Secre-
tary's (and then the President's) approval. Since that Plan is intended
to address the interests of all citizens, it seems to us that the more in-
volvement EPTF has in preparing a draft of the Plan, the more care is
needed in selecting the committee's membership. Before turning our atten-
tion to the apparent imbalance in EPTF's membership, we will discuss the
two statutory provisions requiring balance.

The provisions of 5 U.S.C. App. I §§ 5(b) and (c) require "***the
membership of the advisory committee to be fairly balanced in terms of the
points of view represented and the functions to be performed by the advisory
committee***" and that "the advice and recommendations of the advisory com-
mittee will not be inappropriately influenced by the appointing authority or
by any special interest *** " '

The House Government Overations Committee's report on H.R. 4383, 924
Cong., which later was enacted as the FACA, stressed this point:

~"particularly important among the gquidelines -

are [1] the requirement contained in § 4(b)(2)
that 'the membership of an advisory committee be
fairly balanced in terms of the points of view.
represented and functions to be performed' and
[2]) the reguirement contained in § 4(b)(3) that
in creating an advisory committee the creating
authority should include 'acoropriate provisions
to assure that the advice and recommendations of

- the advisory committee will not be inavpropriately
influenced by the appointing authority or by any
special interest.'" H.R. Rep. No. 92-1017, 924
Cong. 2d Sess. 6 (1972).

Advisory committees were seen as wielding great influence and the
Congress found that without the "balance" requirements and provisions to guar-—
antee public access to meetings and committee records, they could become ha-
vens for special interests. The House report stated:

"One of the great dangers in the unregulated
use of advisory committees is that special interest
grouons may us2 their membershin on such bodiss to
promote their private concerns. Testimony received
at hearings before the Legal and Monetary Affairs
Subcommittee pointed out tha danger of allowing
special interest grouns to exercise urdue influence
upon the Government through the dominance of advi-
sory cormittees which deal with matters in which
they have vested interests.”" id.
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The Congress showed particular concern over the possibility of biased
advisory committees in the FEA and its successor, the DOE. Instead of mere-
ly specifying that ‘the FACA should apply to the FEA, which is basically what
-H.R. 11793, 93d Cong., the House version of the FEA Act of 1974 had done,
the Conference Committee accepted the Senate's more specific restrictions.
H.R. Rept. No. 93-999, 93d Cong., 2d Sess. 30 (1974). Section 17 of the
FEA Act of 1974, 15 U.S.C. § 776, supra, which now governs establishment of
DOE advisorv committees, directs that:each advisory committee be reasonably
representative of the various affected interests. Section 17(a) provides:

"Whenever the Administrator shall establish
or utilize any board, task force, commission, com-—
mittee, or similar group, not composed entirely
of full-time Government emoloyees, to advise with
respect to, or to formulate or carry out, any
agreement or plan of action affecting any industry
or segment thereof, the Administrator shall endea-
vor to insure that each- such group is reasonably
representative of the various points of view and
functions of the industry and users affected, in-
cluding those of residential, commercial, and
industrial consumers, and shall:iinclude, where ap-
prooriate, representation from oth State and local
government, and from representatives of State reg-
ulatory utility commissions, selected after consul-
tation with the respective natig¢nal associations."

1

DOE's process for selection of members for the EPTF was marred at the
outset by the dressures created by the short time allotted for its creation.
It was not until February 4, only 15 days before the EPTF's first meeting,
that the first tentative list of propgsed members was compiled, and no pros-
pective members were contacted bafore February 9. As a result, w2 were in-
formally advised, only cursory attention could be given to the gqualificaticns
and characteristics of all the Committee members bv reviewing officials. For
example, officials in DOE's Office of ;General Counsel informed us that they
had to accept the reoresentations mada on submitted lists as to the character-
istics of the oronosed membars. The nesoonsible GSA official said that he
could only make a soot check on the mambercship and that it is the resconsi-
bility of the sponsoring agency to asgure balance requirements are met.

While DOE representatives said that the list of candidates was compiled
from suggestions made from staff throudjhout DOZ, some of the persons nased
as contributing to the selection procass said thev that were only consulted
after the list of candidates had essentially been compiled. The Director of
the Office of Consumer Affailrs, DOk, dgaid sne did not see the list until
February 13. At that time, she inforjed the Secretary's Office that in her

o
.

R
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opinion, the proposed Task Force was illegal because it did not contain
any minority members. She submitted a list of minority people with
past advisory committee experience. Although none of her suggested
members were appointed, a black woman was subsequently added to the
EPTF. While we cannot say how much weight others' views were given
in the selection process, all of the accepted nominations appear to
have been made from within the Secretary's Office or by the Committee
Chairman. |

Twenty-two persons had been appointed to the EPIF at the time of
its first meeting on February 19, 1981. Wwhile the DOE press release
announcing formation of the Task Force, released on that date, described
its members as including "a broad representation from the oil and gas
industry, consumer interests, environment and conservation, civic, aca-
demic, and public service," the background of its membership appears to
be of a considerably narrower composition. Half of its members are chief
executives or senior executives of major energy corporations, four are
academicians, and three are from state governments, including a State
Governor.

We conclude that there.is an absence of effective representation-
from several of the interests specified in the FEA 2ct. Not only is
there an absence of representation from residential and consumer users
and of local government, some "functions" of industry, such as gas
transmission lines, 0il jobbers and service station dealers are also
missing. At a minimum, the interests specifically named in 15 U.S.C.
§ 776 (a) should be represented on DOE's advisory comuittee,

Further, if EPTF will have a major impact in formulating the
National Fnergy Policy Plan, several groups not represented among

current IPIF agoointess suggost themselves:

(1) consumer advocates (the members identified
as consumer representatives do not seem to
be recognized sovokesoersons on consumer
enerqy issues, Some appear to be members
of research organizations rather than of
consumer advocate groups, or representatives
of individual consumers.)

(2) environmentalists (the only representation
in this area is again by monbars of research
oriented groups which do not cover the broad
spectrum of environmental energy interests
such as synthetic fuels, coal, and nuclear
energy. Furthermore, the person designated as
an environmentalist at the Task Force meeting
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denied that he fit this description. DOE, EPTF
Meeting Transcript 13 (February 19, 1981)).

(3) labor

(4) local governments

(5) customer owned utility companies
(6) low-income consumers

(7) elderly persons

(8) o©il jobbers

(9) natural gas transmission lines
(10) ihdependent, small refiners
(ll)' rural interests

(12) independent marketers

(13) service station dealers.

We might point out that the statutory balance requirements do not
require that all interests be represented equally or that all interests
be representad in any given committes. The determination of whather the
standard of balance 1s met must be made on a case-by-case basis and depends
largely on the statute or charter creating the committee. However, we
think that the FoTF as vresently constitutad do2s not achieve even a mini-
mum balance of interests, as contemplated by the FACA, nor does it even
have representation from all the interests specified by the FEA Act. This
deficiency might be overcome by changing the Task Force's membership. For
example, the Secretary of Energy might immediately apmoint additional mem-
bers to the EPTF to provide for reoresentation by interests now missing
from the advisory committee.

Many of the problems encountered in the establichment of the EPTP might
have been avoided if recommendations of past GAO regorts concerning advisory
committees had beon followed. For example, in our February 2, 1979 report,
"Use, Cost, Purpose, and Makeup of Department of Energy advisorv Committees,"”
E4MD 73-17, B-12788%, we concluded: :

"**x*pOL should formalize all its written
guidelines to help insure that the criteria are
consistently amnlied, Such criteria and overall
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guidelines are needed to insure that committee
membership is balanced and at the optimum level
necessary to meet the objectives of the commit-
tee." EMD 79-17, B-1276385 at 2.

In that same report, we criticized existing DOE advisory commlttee
charters as follows:

"The Federal Advisory Committee Act requires
that each advisory committee's charter contain tne
scope and responsibilities of the committee and
the time period necessary for it to carry out its
purpose. ***ye found that although DOE's advisory
committee charters contain general information on
the committees' activities, responsibilities, and
length of existence, 12 of the 20 charters do not
contain specifics on these matters. These speci-
fics are needed so that each committee has a clear
understanding of its scope and objectives, which
in turn helps to prevent the potential for overlav
and duplication among the committees.

"In our previous report, 'Better Evaluations’
Needed to Weed CQut Useless Federal Advisory Commit-~
tees' (GGD-76~-104, Avnril 7, 1977), we recommended
that OMB require Federal agency committee charters
to be clear and specific in stating their purposes
and include specific timespans for committees to
accomplish their purposes. ***(R)esponsibility for
these matters has been transferred to GSA. GSA
officials told us that they have emphasized the need
for committee charters to bs clear and soecific in
their discussions with Feﬁeral agencies. However,

***DOE is still producing charters which are vague
and general, reinforcing our belief that formal
- guidance is neaded. ***Therefore, we reiterate the
recommendation contained in our April 7, 1977, re-
port.***" 14, at 3.

Furthermore in our recent report, "Conduct of DOR's Gashohol Study
Group: Issues and Chservations," EMD 80-123, B-200545, September 340,
1980, we found:

"krE that the vrocess used to select Gasohol
Study Group wembers was hiuhly verscnalized and non-
systematic., temwbers were selected primarily on the
referral of others without detailed knowledge of

10
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their backgrounds or financial 1nterests *hAn
EMD 80-125, B-200545 at iii.

In that report we concluded:

"GAO believes problems with the study group
member selection process are at the heart of
the allegations raised concerning possible
conflicts of interest and inadequate qualifi-
cations on the part of Gasohol Study Group
members.***" Id. at v.

We continue to believe the Secretary should take more care in the
selection of advisory committee members and should adopt uniform guide-
lines to aid in the selection process.

Funding of EPTF

As agreed by your staff, in response to your request for us to audit
the expenses of the EPTF, we have reviewed expenditure information supplied
by DOE and determined that $1272.25 in direct expenses were incurred in
connection with the EPTF Task Force meeting of February 19, 1931. These are
the only direct expenses attributable to EPTF to this date. Of this amount,
$519.85 was spent as reimbursement for travel expenszes of three task force
nembers, Most of the members did not request reimbursemznt. The other
$752.40 in expenses were incurred in connection with recording of the meet-
ing transcript. These items were charged to the Office of Secretarv's bud-
get for travel, salary and related expenses (budget account no. 89X0232).
Since each agency 1s held responsible by section 5 of FACA for providing
support services for each advisory ccmmittee established bv or reporting to
it, the vuse of these furds for this purnose seems legitimate.

With your permission, we will release this letter to the Secretary of
Energy and recommend actions be taken to reconstitute the EPTF so that a
more satisfactory balance of energy interests may be reoresented in its mem-
bership. We hope this information will be useful to your subcommittee.

Sincerely yours,

WL UM zf /\’

Acting Conp;rochr General
of the United States

11






