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DIGEST:

Upon consent of all the parties, a magistrate may be
specially designated to make final determinations of
the district court in all civil matters. 28 U.S.C.
§ 636(c), as amended in 1979. Therefore, in those
cases, a magistrate may also be legally authorized
to order withdrawal of money from the court
registry.

The General Counsel of the Administrative Office of the
Courts has asked whether a United States District Court
Judge may delegate to U.S. magistrates the authority to.
order withdrawals of monies deposited into the court
registry. '

Pursuant to 28 U.S.C. § 2042 (1976), an order of the
court is required before withdrawal of money from the court
registry. Mr. Carl Imlay, the General Counsel, for both
legal and policy reasons, is of the opinion that the magis-
trate cannot be delegated the authority to make withdrawals
from the court registry. At least in one particular class
of cases, we disagree with the guestion of the legal
authority.

The statute referred to above required until 1948 that
a judge order withdrawal of the money. 1In that year the
statute was revised, omitting any reference to judges with
regard to the withdrawal of registry funds. The substitute
language, contained in 28 U.S.C. § 2042, states in relevant
part, "No money deposited shall be withdrawn except by order
of the court." The legislative history of this change does
not indicate an intention to alter the substantive require-
ments of this longstanding provision. For this and other
reasons, the General Counsel concludes that a judge still
has to order a withdrawal.

The General Counsel advises that magistrates are
appointed for limited terms under the Federal Magistrates
Act, 28 U.S.C. §§'631 et seq. (1976 and Supp. V). He
describes their Jjurisdiction as limited in nature and
including:
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- "the conduct of initial proceedings in crimi-
nal cases, the trial of federal misdemeanor
cases by consent of the defendant, the han-
dling of certain pretrial matters by refer-
ence from the court, and the conduct of civil
jury trials by consent of all parties.”

. We agree that when the magistrates were created to
replace the system of U.S. commissioners, Congress intended
to restrict severely their jurisdiction. However, in the
Act of October 10, 1979, Pub. L. No. 96-82, 93 Stat. 643,

§ 2(2), which among other things added subsection 636(c),
Congress expressly expanded the magistrates' jurisdiction to

permit, with the consent of the
any civil case and to have that
appeal to a United States Court
Senate report on the bill reads

parties, magistrates to try
case brought directly on

of Appeals. The relevant
in pertinent part:

*"The bill would permit magistrates,
where specially designated by their district
courts, to try any civil case upon the con-
sent of the parties. * * * Magistrates pres-
ently have no explicit authorization to
finally decide civil cases. The bill would
.explicitly permit such jurisdiction and thus
codify and replace the experimental practice
now being carried on in a number of districts
under 28 U.S.C. § 636(b}(2) and (b)(3).

* * * Under the bill, an appeal of right
lies from the final judgment of a magistrate
to the court of appeals for the circuit in
which the magistrate sits. * * * The magis-
trate is empowered to direct the entry of a
final judgment of the district court and the
appeal will be handled in the same manner and
priority as if the district court had entered
the final judgment directly. * * * The bill
also provides an alternative method for
taking appeals if the parties consent to the
alternative method at the time the reference
to the magistrate is made. 1In such cases,
the appeal of right from the magistrate's
decision will lie to the district court, in
the 'same mannér’ that™an appeal is taken from
a judgment of the district judge or in such
other manner as the parties may stipulate.,”
Senate Report No. 74, 96th Cong., 1st Sess.
4-5 (1979).
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Moreover, it does not seem to be consistent with the
role of United States magistrates, set forth in the statute
quoted above, to require a District judge to sign all orders
requiring a return of collateral in a traffic case heard by
a magistrate and dismissed, or the return of a cash bond in
a misdemeanor trial when the magistrate found the defendant
not guilty. Instead of relieving the District judge of some
of his burden of litigation by permitting him to delegate
certain cases to a magistrate, the district judge would be
forced to review the magistrate's disposition of the case in
order to support his order to withdraw funds from the regis-
try to return them to the depositor.

Nowhere in subsection (c¢) does the Congress directly
address the issue of the magistrates' legal authority to
order withdrawals from the court registry. However, it
seems clear that magistrates, in this limited class of
cases, are intended to have the power to make a final dis-
position of these cases in lieu of the District court
judge. For example, as one magistrate pointed out in a
letter to the Administrative Office of the Courts:

"It would appear to us that the power to
order exoneration or forfeiture of bonds in
criminal cases is clearly and necessarily
broad enough to encompass the ordering of the
return of funds a bondsman has paid into the
registry of the court on a forfeiture of
bond."

We think, therefore, that magistrates do have the legal
authority to order withdrawals from the registry in cases
they have decided for the District court. This is but-
tressed, although indirectly, by section 636(b) which pro-
vides: "A magistrate may be assigned such additional duties
as are not inconsistent with the Constitution and the laws
of the United States."”

Accordingly, it would appear that magistrates have the
legal authority to order withdrawals of funds from the court
registry, at least in cases for which, by consent of the
parties, they have the authority to enter the judgment of
the district court.

The General Counsel of the Administrative Office also
expresses policy reasons for denying this authority to mag-
istrates. For example, he states that "potentially serious
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practical problems * * * could arise from a prollferatlon"
of those who can order withdrawals. Those problems are
not specifically identified, but in any event, they are-
primarily for the Administrative Office to resolve.

Allowing the magistrates to order withdrawals does
not violate, as the General Counsel indicates it might,
any of our decisions. Our decisions which the General
Counsel cites are intended to preclude accountable officers
with actual physical custody of money from having to com-
promise the security of the funds entrusted to their care
by sharing the facilities given to the employee to safe-
guard the money. They are therefore not applicable to
magistrates who do not have physical custody of any funds.

Comptrollgf general

of the United States





