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THE COMPTARCLLEN OENERAL

WASHINGTON, D.C. 20548

-

"ILe: B-197274 DATE: PFebruary 16, 1982
MATTER QFt HUD's Obligating No-Year Cantract Authority

DIGEST: HUD's use of reservation and notification letters under
various housing assistance programs to determine when
no~year contract authority was considered obligated for
purpose of reporting to Congress was inappropriate since
at the time of their “eing issuved, HUD had neither taken
action imposing a legal liability upon the Government which
would result in the expenditure of funds nor which could
mature into a legal liabjlity of the Goverrment by virtue
of actions on the part of other parties beyond the control
of the Government,

BACKGROUND

This decision to the Secretary of Housing and Urban Development
{Secretary) is in response to a reguest that we provide a more defini-
tive ruling on the use of reservation and notification letters for
obligating contract authority under various federally assisted housing
projrams., This matter has previously been the subject of a report by
this Office, B-197274, dated Apcil 30, 1990, in which we stated that
"notification and reservation letters are not legally sufficient to
constitute obligations," and recommended to the Secretary that, among
other things, HUD record obligations ar a later time in the housing

process. .

‘Ihe Secretary, in his response to our report, took issue with our
determination and requested a decision from this Office on this matter.
HUD's positions on the various questions presented are taken from a
letter with attachments dated March 28, 1980 from Irving R. Margulies,
Associate General Counsel, Finance and Administrative Law Division, to
Mr. Sidney Wolin, Group Director Procurement and Systems Acquisition
Division of this Office and from a letter dated June 31, 1980, from
the Secretary to Representative Jack Brooks, Chairman, of the House
Committee on Government Operations

. We note that our criticisms of HUD at .that time were based upon

" practices it followed in reporting to the Congress amounts of contract
authority obligated during the fiscal year for the purpose of justifying
requests for additional contract authority. Consequently, our analysis
was based in part upon the rules and regulations in effect at the end
of the most recently completed fiscal year for which obligations were
reported; that is, September 30, 1979. Since that time, however,
numerous changes have taken place in the regulations governing some

of these programs.
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For example, the use of reservation letters in the Public Housing
Development Phase has been diocontinued (see 45 Ped, Reg. 60836
(September 12, 1980)), and funds are reserved for the program when an Annual
Contribution Contract is executed,

Our concern is the point in time HUD considers the contract authocity
obligated for the purpose of reporting it to the Congress, By obligating
contract authority well in advance of the time that a project is actually
appcoved and funded, the potential is created for presenting to the Congreas
a misleading picture as to the amount of contract authority a:tually com
mitted to authorized projects. The Congress, relying ‘ciy HUD' 3 reports of
obligated (and therefore presumably no longer available) contract authority,
could well be induced to authorize significant amounts of additional contract
suthority. WD, by deobligating large amounts of previously obligated authority,
could then have available for reobligation to new projects amounts in excess
of what Congress intended it to have when it provided the additional authority.
Congress might, were it aware of the amount of contract authority available
to HUD for deobligation and recbligation, reduce or eliminate any authorization
of new contract authority in addition to that already granted to HUD. It is
this possibility that makes the timing of HUD's obligation of contract authority

important.

Since the revised regulations 4o not address the issue of obligations
under 31 U.8.C. § 200, it is unclear to us whether HUD has meaningfully im-
Plemented our recommendation in each of the programs discussed in our report.
However, wa were informally advised by officials at HUD that no change would
take place until a more thorough explanation of our prior objection i3 re-
ceived. With this in mind, we offer the following response to the Secretary
on the basis for the reconmendation set forth in our 1980 report, and reaffirm
that recomnendation.

THE OQNTROVERSY

HUD used reservation and notification letters as obligating documents
under 31 U.8.C. § 200. While agreeing that some of these letters had some
technical deficiencies which it would correct, HUD argued that from both legal
and programmatic viewpoints these letters were and should have been allowed to
stand as thg obligating documents in its housing assistance programs.

AUD's chief programmatic objection, as we understand it, was that if we
ruled that it could not tell prospective contractors that it was legally obli-
gated to them, it would have had difficulty in getting developers to go for-
ward with projects. HUD stated that it would have made a difference to the
developers whether the contract authority was "reserved" and so committed to
thedimoject or if it is "obligated” under 3i 0.S.C. § 200 for that expenditure.
We disagree.
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‘The purposes of obligating funds under 31 U.5.C. § 200 are varied,
Chiefly, that section is intepded to prevent the overcbligation of funds
(including contract authority) or other violations of the Antideficiency Act,
to assure that the proper fiscal year is charged with expenditures, and to
advise the Pregident and the Congress as to the Government's outstanding com—
mitments for which appropriations will in all likelihood be nesded, Section 200
is intended for internal bookkeeping and fiscal control purposes, It does not
govern the relationships between the Government and any outside parties with
which it deals. A contract which is improperly not recorded as an obligation
under 31 U.8.C. § 200 remains a valid contractual obligation of the United
States and, similarly, a contract which ia not otherwise valid does not gain
greater status simply because it is recorded as an obligation under that'
section. Furthermore, contractors participate in other agency programs :iimilar
to HUD's under which obligations are recorded as we have recommended to HUD. 1/
Therefore, we cannot agree with HUD's assertion that if it could not record
notification and reservation letters as obligations on its books, it would have

had difficulty obtaining developers willing to enter its programs.

1/ For example, the selection by the Farmers Home Administration (PmHA) of
a developer to construct rental housing is divided into two phases: “a
preapplication phase" and "a complete application phase.” A builder
desiring to obtain a rental housing loan submits a preapplication to
the agency. Preapplications of the more experienced builders provide
MoHA with a rough schematic development plan, indicate that the land is
available and buildable, and the funding has been refused by the appli-
cable State housing finance agency and by HUD. If the preapplication
is determined to have merit and the building location is within an area
that FmHA and State authorities have targeted for housing, FmHA will
discuss program requirements with the applicant.

The applicant is then instructed to submit a "complete application®
for the project, including obtaining completed architectural plans, com—
pleted engineering work, and State and local zoning approvals. Once
the complete application has been reviewed by FmHA and all requirements
met, FmHA obligates funds for the loan, The process for the complete
q:pl:lcatgon stage could take from three months to two years depending on
the extent of requirements completed at the time the application is pro-
cessed. The construction phase takes place after the FmHA approval.
While there are, of course, differences between the FmHA's and HUD's
progeams, HUD could also obligate its contract authority vhen it enters
into of the annual contributions contract or the housing assistance pay-
ments contracts (which occurs when the building is virtually habitable).
:l: thatjpoint both HUD and the applicant would be legally committed to
project.
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On the legal question, HUD contended that the Public Housing
Development Phase reservations were valid obligations under 31 U,8.C. § 200
(a)(1), while the notification letters used by HUD under the various sections
8 programs constituted valid obligations under 31 U.8.C. § 200 (a)(l) and
(5). 2/ WD argued that its positicn is suppocrted by both the legislative

on of the Supplemental Appropriations Act of 1955, as amended,
3l u.8.C. § 200‘ pl.‘OVides that:

®{a) After Au .i1st 26, 1954 no amount shall be recorded as an obli-
gation of the Government of the United States unless it is gupported by
documentary evidence of—

*{1) a binding agreement in writing between the parties thereto,
including Government agencies, in a manner and form and for a purpose
authorized by law, executed before the expiration of the period of avail-
ability for obligation of the appropriation or fund concerned for specific
goods to be delivered, real property to be purchased or lexsed, or work or
services to be performed; or

"(2) a valid loan agreement, showing the amount of the loan to be made
and the terms of repayment thereof; or

) * * * *

"{S) a grant or subsidy payable (i) from appropriatiocns made for payment
of or contributions toward, sums required to be paid in specific amounts
fixed by law or in accord with formulae prescribed by law, or (ii) pursuant
bt; agreement authorized by, or plans approved in accord with and authorized

¢ A0W} or

* * * * *

"(e) Any statement of obligation of funds furnished by any agency of the
Government to the Congress or any committee thereof shall include only such
mulitts 23 may be valid obligations as defined in subsection (a) of this
section. '



B-197274

history of 31 U,S.C, § 200 3/ and varlous decisions of this Office construing
this provision to the effect thzit obligations can be incurred on the

pasis of documentary evidence prior to the final contract or agreement.

See 50 Comp. Gen. 857 (1971); 42 Comp. Gen. 733 (1963); 34 Comp. Gen. 418
(1955); and B-126652, August 30, 1977.

We agree with HUD that the Congress intended that written documentation
such a& lettecrs and memoranda containing the elements of a contract and signed
by the parties to be bound, could be recorded as obligations under 31 U.S.C.

§ 200 {a), even if the signing of a formal contract is contemplated but not
finally consummated. This merely reflected the fact that in such circumstances,
legally enforceable agreements have been held to be created, See Briggs and
Turivas v. United States, 83 Ct. Cl. 664, 685 (1936); Penn-Chio Steel 33 pP. V.
United States, 173 Ct, Cl. 1064, 1085 (196S).

However, while letters of intent or letter contracts have been found
to constitute legally enforceable agreements, Saul Bass and Associates v.
United -States, 205 Ct, C1, 214, 226 (1974) and 21 Comp. Gen. 574 (1941),
they may be recorded as obligations only to the extent of the amount neces-
sary to cover expenses to be incurred by the contractor prior to the execu-
tion of the definitive contract, 34 Comp. Gen. 418, 421 (1955); B-127518,
May 10, 1956, However, under none of the programs discussed below were
applicants authorized to incur any program costs for which HUD would be
1liable prior to HUD's final approval of an application and the entering
into of a contract for financial assistance,

We have also approved the recording as obligations documents which
constituted nonrevocable offers and whose acceptance was beyond the control
of the Government since by necessity money would have to be available to

_57 For example, the Conference Committee Report on the Supplemental
Appropriation Bill, 1955, states with regard to section 1311 (a)(l) that:

*Section 1311 (a){1) precludes the recording of an obligation unless it
is supported by documentary evidence of a binding agreement between the
pacties 38 specified therein. It is not necessary, however, that this bind-
imreemo; be the final, formal contract on any specified form. The
pc y putpose is to require that there be an offer and an acceptance im-
posing liability on both parties * * ** (H,R. Rep. No. 2663, 834 Cong.,

24 Sess. 18 (1954)).
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liquidate these agreements should they be accepted. 4/ However,.in RUD's
situation, it is not clear that acceptance was beyond its control, HUD had,
in wmoat cases, significant functions to perform before it gave final approval
to an appllication. 5/ Furthermore, whether HUD gave its approval depended
upon whether it determined that »11 legal and administrative requirements had

47 We discussed this principle in 42 Comp. Gen. 733 (1963). There we wera
confronted with a situation where, in connection with AID operations,
allotments of funds were made to participating countries. Subsequently,
these countries requested the issuance by AID of procurement authorizutions
to permit their purchase of stipulated commodities. Upon receipt of such
authorization, the countries issued subauthorizations to importers who
consummated the purchases, -

funds were considered obligated when the procurement authorizations

were issuediby AID. The putchases had to be consuwnated within a specific
pecfiod of time in order to be covered by the purchase authorization. How-
ever, requests for extensions of tha termination date which were received
and approved prior to the termination date served to extend the purchase
authorization. AID contended thai requests for extansion of the original
termination date of the purchase authorization which were received prior to,
but not acted upon by, the termination date could be approved and considered
as a continuation of the obligations against the funds originally obligated.
To this we responded:

"The gist of your contention is that it is the intentions
of your agency rather than its completed actions’which control
whether or not the United States is ohligated under 2 particular
circumstance. We cannot agree. The gquestion whether Goverrwent
funds are obligated at any specified time is answerable orly in
terms of an analysis of written arrangements and conditione agreed
to by the United States and the party with whom it is dealing. If
such analysis discloses a legal duty on the part of the United
States which constitutes a legal liability or which could mature
into a legal liability by virtue of actions on the part of the
other party beyond the control of the United States, an obligation
of funds iay generally be stated to exist., * * *" Puphasis supplied.
42 Comp. Gen. 734.

5/ while this will be discussed below in greater detail, we note that upon
receipt of a notification or reservation letter, the applicant or developer
often had to undertake a large number of different tasks, including, for
example, selecting a site, obtainii.g an option or title to the land, zoning,
deve oping and equal opportunity program and the like. Generally one to
three years passed between the letter and the breaking of ground, and HUD
was frequently involved during that period. That one to three-year period
vas when the large dollar amounts of “Jdeobligations®™ occurred.
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been met. This determination required the further exercise of irs discretion
by HUID and thus HD retained sole control over whether a contract would be en-
tered into with the applicant.

In addition to the legal problems, thers are strong policy considerations
which militate against HUD using reservation and notification letters for re=
cording obligations for these programs.

Since HUD was obligating no-year contract authority, the purposes served .
in this situation was tn assure that it had not overcommitted the amount of
contract authority available and that its records reflected an accurate
description of the Govetnment's legal liability for future expenditures. How-
ever, recording reservaticn and notification letters did not accomplish these
purposes. Instead, it resslted in billions of dollars of "deobligations” and
did not accurately reflect the Government's potential liability to program
applicants. "Deobligations®™ occurred for a number of reasons, including, for
example, applicants who decided not to proceed with a proposed project or
appliications which were not approved for one reason or another by HUD.

As suggesl:ed ahove, the problem with obligating large amounts of contract
authority in one year and then deobligating billions of dollars of that
authority in subsequent years is that the picture given of HUD's uncommitted
contract authority is potentially confusing, HUD's "netting out" of contract
anthority committed in any given vear did not provide sufficient explanation
of the actual working of the programs involved, Further, if Congress was not
sufficiently aware of the probability (judging from the prior several years
experience) of large deobligations in the next succeeding year, it may have
provided more contract authority than it otherwise would have provided.

. HUD has informally assured us that key committee staff members and
Members of Congress were pretty much aware of what it had been doing. Even
it this were so, and some staff memcers informally advised us that they were
not aware of the large deobligations in terms of the dollars involved, the
entire Congress must vote on the level of new contract authority to be provided.
Obligating contract authority at a tine closer to actual fruition of a project
would not only have complied with the requirements of 31 U.8.C. § 200, but it
would have more closely described, without the need for extended elaboration,
BUD's actual contract availability for new projects.

Under these circumstances the reservation and notification letters were
less than acceptable documents for the purpose of recording obligations under
31 U.S.C. § 200. A better document for obligating purposes was the Annual
Qontributions Contract since it was reflective of the legal commitment under-
taken by the Government which would result in an expenditure of funds.

The following discussion reviews each program in greater detail to
demonstrate why each program specifically fails to meet the requirements for
obligating discussed ahove.

-7-
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PISCUBSTION .

Rblic Housing Program, Development Phase 6/

Undec this program, HUD provided financial and technical assistance to
Public Housing Agencies (PHA) under sections 4 and 5 of the U.S, Housing
Act of 1937, as amended. PHA's submitted applications in accordance with
regulations set forth in 24 C.F.R. § 841.110(b) (1979), This application
may have been accompanied by an application for a preliminary loan 24 C.F.R.

$ 841.110(c) (1979).

If the application met the requirements set forth in 24 C.F.R.,
§ 641.111(a) (1979), it may have been approved, One of these prerequisites
was that the PHA's application was likely to meet the requirements for apptoval
of the Development Program under § 841.115 (¢) (1979). 7/ Thereafter, HUD
fssued a prooram reservation to the PHA specifying certain matters and setting
a time limit:of not to exceed one year within which the public housing agency
was required to submit an approvable Development Program. 24 C.F.R. § 841.111(4)
'(1979). The Program Reservation provided:

"The Department of Housing and Urban Development (HUD)

hereiyy makes the following Program Reservation,!or change

thecein, for low-income dwelling units: to be:provided

pursuant to.the U,S8. Housing Act of 1937, 'This is not

a legal obligation:but a statement of determination by
Lnis=

trative r rements, to enter into a new or ame
Preliminary In? Contract ot Anhnual Contributions

tract covering the number of units reserved, or such
Tecrer number as may be consistent with the amount of
contract and budget authocity reserved by HUD with
respect to the Program Reservation. A Development Pro-
gram vwhich is approvable by HUD must be sutmitted by

¢/ This program was subsequently revised by regulations published
at 45 Ped. Reg. 60838, Septemoer 12, 1980,

J/ "A Development Program is a statement of the basic elements
of a project, which is prepured by the P#A (on the form and
attachments prescribed by HUD) and includes: (1) Site documen-
~ation required by § 841.114(b), (2) Preliminary Plans and
Specifications (or Work Write-Ups for acouisition projects undec
Subpart D of this part), (3) Estimate of Total Development Cost,
(4) pemonstration of Financial Feasibility, and (5) Updating of
Mministrative Capability of the PHA. The Development Program
shall be adopted by the PHA and submitted to the Field Office for
approval.” 24 C.F.R. 841,11%(a)} (1979).
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(ineert a date not to exceed one year from
the date of this Program Reservation), If this time
limit is exceeded, the Program Reservation will be
cancelled unless HUD determines, for good cause, to
extend time limit.” (Underscoring provided.)

D Handbook 7417.1 {March, 1977) Appendix 6.

BUD considered the program reservations issued under 24 C.P.R. § 841.111(4d)
1979) as evidencing valid obligation under 31 0.5.C. § 200(a)(1).

HID stated that the Program Reservation "document is not designed to be
the final, formal contract and, therefore, as is stated in the second sentence
of the document, cannot be considered a 'legal obligation.'" However, HUD then
went on to argue that:

"The Application together with the Program Reservation
constitute an offer and acceptance imposing mutual
undertakings and liabjlities on both parties. With
the exchange of these two documents HUD undertakes:
{1) to commit a ceservation of funds to a PHA proposed
housing project whose key elements are approved in the
Program Reservation; and (2) subject to fulfillment
of all legal and administrative requirements by the
HiA, to enter into an Annual Contributions Contract
(ACC) with the PHA once the PHA completes these re-
quirements, The PHA's liability is to complete these
remaining legal and administrative requirements within
the time frame agreed to between the parties in the
Program Reservation.”

We disagree. The Program Reservation did not legally obligate HUD to do
anything. This was explicitly made clear by the terms of the Program Reserva-
tion which stated that it was "not a legal obligation®. It merely indicated
that at that time (when the application was approved) that HUD was interested
enough in the proposal to set aside some amount of contract authority for
the purpose of assuring that if an approvable Development Program was submitted
and HUD approved it, then adequate contract authocity would be available to
implement the Development Program.

This amount also provided a limit within which the applicant sliould
work in structuring and submitting the Development Program, However. the
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fact that HUD was at that time "determined” to enter into an Annual Contribution
Contract did not mean that when the Development Program was £inally submitted
(and the applicant was to do so within a year or the contract authority HUD

had set aside would become available for use on other projects) HUD would

still be so0 inclined. Thus HUD was free to accept or reject the Development
Program submitted.8/

Since final approval of a Development Program hecessitated HUD's exercise
of discretion and judgment as to whether the applicant met all the legal and
administrative requirements, we cannot say that this was beyond the control
of the Government. Thus there did not exist the mere act of acceptance--either
through action or work on the PHA's part—which could have served to fix the
Government's liability. In 42 Comp. Gen. 733 (see footnote 4), on the other
hand, once importers were instructed to make purchases, funds were obligated,
since once the importers purchased the commodities in question, the Government's
liability to pay was fixed.

We point out in this regard that HUD'3 approval of an applicant's
Development Program was not merely a perfunctory act. The approval ‘equired
WD to exercise its best judgment. The effort required to obtain HUD's ap-
proval was evidenced by the fact that HUD made loans to PHA's to assist them in
preparing Development Programs which had to be repaid in the event the project
failed to result in an Annual Contribution Contract., 24 C.F.R. § 841.113 (1979).
We realize, of course, that the preliminary loan itself may have been properly
recorded as an obligation. See 31 U.S8.C. § 200(a)(2).

Furthermore, HUD's reliance on our decisions concerning letters of intent
or letter contracts is misplaced, In those cases we held that where legally
enforceable agreements had been entered into, agencles were authorized to
obligate to the maximum limit of their liability incurred under those agree-
ments prior to the time of entering into the formal contract. Here, however,
unlike a letter contract, no legally enforceable commitments were created
by the program reservation documents. Further, the Annual Contribution Contract
specifically excluded reimbursement of any costs incurred prior to a program's
authorization. Finally, the PHA was precluded from taking any action to imple-
ment the Program until after the Annual Contribution Contract had been executed.
24 C.F.R. § 841.116(a).

8/ If HUD was concerned about it inadvertently using contract authority
set aside while awaiting submission of a Development Program, it could
2:{: prc;tected itself against this by merely reserving this amount from

gation.

-10 -
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Section 8 Hous Assistance Payments

cam--Exist Hous

Under this program HUD made housing assistance payments to PHA'S on
behalf of eligible families leasing existing housing., These PHA's in turn

sntered into contracts with owners to make assistance payments on behalf of
eligible families leasing propecrties from the owners.

PHA's submitted applications to HUD in accordance with regulations set
forth in 24 C.F.R, § 882,204 (1979). These regulations required that the PHA

submit either with the application or following application approval (but not
later than with the PHA-executed annual contr%gul:gon contract) s

-=an equal opportunity housiig plan

-—estimates of financial requirements for preliminacy
costs, administrative costs, and housing assistance
pavments;

~-an administrative plan; and

~-~a proposed schedule of allowances for utilities and
other services with justifications of proposed
amounts. 24 C.F.R. § 882.204(b).

Pollowing HUD's review and evaluation of the applications, it notified the
PHA's that their applications were disapproved, conditionally approved or
approved, 24 C.PF.R. § 882.205(d) (1979).

If the application was accepted outright, HUD sent the PHA a
notification letter which provided in pertinent part that;

"You are hereby notified that: (1) your Application
{Revised Application) dated for existing housing
to be assisted by housing asslstance payments pursuant to
Section 8 of the United States Housing Act of 1937 is
approved; (2) Annual Contributions Contract authority in
the amount of § has been reserved for the number

9/ The reilevant provisions of this program have not been changed.

-1 -
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of wnits and unit size distribution specified belrw; and (3)

the Annual Contributions Contract is being prepared

and will be forwatded to you for execution. Although

the specified funds have been resecved, it is noted that

no BAP Contracts with owners may be executed utilizi

these funds until such time as an Annual Contr Ibucions

Contract has been executed by this office,” bmphasls added.

HUD Handbook 7420,3 (Rev. June 19/8) Appendix 8-1.

If the application was approved prior to the submission of the itoms
required by 24 C.F.R. § 882,204(b) (1979), HUD sent the PHA a notification

letter which included, in addition to the statement quoted above, the
followings

"We will execute the Annual Contributions Contract when your agency
haz submitted, and we have approved, the followinj additional items:

*(1) Bgual Opportunity lousing Plan and Egual
Opportunity Cectification, Form HUD-916,

*"(2) An Administrative Plan,

"{3) Schedule of Allowances for Utilities and Other
Services, Form HUD-52667, with a justification
of the amounts proposed, and

"(4) Estimates of Required Annual Contributions,
Forms HUD-52671, HUD~52672, HUD-52673 and
supporting documentations.” HUD Handbook 7420.3
(Rev. June 1978) Appendix 8-2.

Thereafter, HUD transmitted an annua) contribution contract to the PHA
to execute and return to HUD for execution, If all the items set forth above
were to HUD's satisfaction, it executed the annual contributions contract.

24 C.F.R, § 882.206(b) (1979).

- 12 -
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.

HUD tecorded the notification letters as obligations under 31 U.S.C.
§ 200 (a){1), and contract authority was reserved for the projects as provided
in HUD Hondbook 7420.3 (Rev. June-1978), paragcaphs 4.1 and 4.2, 1If the items
submitted by the PHA, after it had been notificd that its application had been
approved, wace found to be unacceptable by HUD, the annual contribution con-
tract was amended to reduce or cancel the reserved authority and a letter was
peepared and sent to the PHA explaining the reason for the cancellation.
HUD Handbook 7420.3 (Rev. June 1978) paragraph 4-6c.

It can be argued that the arproval notification letter set forth in HUD
Bandbook 7420.3 (Rev, June 1978) Appendix 8-1 when:considered in conjunction
with the application could be recorded as an obligation because it indicates
the application has been approved with contract authority committed in the
apount shown. However, even in this case our view is that obligations should
not have been recorded until the Annual Contribution Contract was actually
awarded.,

¥hile the arplication had received a degree of .approval, the notification
algo indicated that an Annual Contribution Contract was contemplated and the
PHA was precluded from incurring costs until the Annual Contribution Contract
was executed. Thus, it is apparent that no agreement was intended to be
effective until the Annual Contribution Contract was executed. Certainly, no
program costs could be incurred for which the Government wouid be liable until
the Annual Contribution Contract was executed and the possibility existed that
the approval could be rescinded for reasons extraneous to the acceptability of
the project. j

The conditional approval notification letter set forth in Appendix:8-2
suffered from an additional infirmity which should have precluded obligating
in the amount reserved. This letter indicated that the application had been
approved, that an amount had been reserved, and”that costs could not be in-
curred under the program until the Annual Contribution Contract was executed.
However, it also required the PHA to submit additional items to HUD for its
approval and HUD must have approved these items before the Annual Contribution
Contract would be executed. Thus, HUD had conditioned execution of the Annual
Contribution Contract on the approval of these items and no housing assistance
commitments could have been made by the applicant until the Annual Contribution
contract wus executed. Furthermore, mere submission of the items did not
suffice as WUD must have approved them. HUD was required to use its best judg-
ment and discretion in determining {f these items were satisfactory.

-13 -
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section 8 Housin "Aléiéi:m P 13-}
fzgrm «— New Construction ﬁf

tantia tation

mdor thue progrm ;4,0 p:wided houslng assistance payments on behalf
of eligible famjlies leasing newly consiructed or substantially rehabilitated
housing under section 8 of the U.S. Housing Act of 1937. While the two pro-
grams were governed by distinct regulaiions—24 C.F.R. Part 880 (1979) for
the new construction program and 24 C.P.R. Part 881 (1979) for the substantial
rehabilitation pruogram—the regulations governing the spplication for assistance
and a:prova:l were similar.

Preli.mi.na:y proposals were submitted in accordance with the requirements
for new construction programs set forth in 24 C.F.R. § 880.205 (1979) and for
substantial rehabilitation set forth in 24 C.F.R. § 881.205 (1979). After
pceliminary evaluation and technical processing, successful applicants were
sent Notificationn of Selection of Preliminary Proposals and reguested to
submit final propusals, 24 C.F.R. § 880.208 (1979) and HUI; Handbook 7420.1
(April 1979) paragraph 3-10 and Appendix 7; 24 C.P.R. § 881,208 (1979) and HUD
Bandbook 7420.2 (April 1975), paragcaph 3-10, Appendix 7, which provided in
pertinent part that:

“You are heteby notified that your Preliminary Proposal,

dated « to provide units of newly con-
structed housing at has been approved. Annual
contr ibutions authorIty In the amount of § has been

reserved for this project. Subject to the fulfillment of
all administrative and statutory requicements, an Agree—
ment to Enter into Housing Assistance Payments Contract
will be prepared and executed for the number and size of
wmits described below:

Unit Size No. of Units Contract Rents
(No. of Bedrooms) Total Elderly

10/ These programs were subseguently revised by regulations appearing
at 44 Fed. Reg. 59400, October 15, 1977, for Part 880 and 45 Ped.
Feg. 708%, Januvacy 31, 1980, for Part 881.
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"You are requested to sulwmit to'HUD, not later than
& FPinal Proposal in accordance with the requirements of
peovisions of 24 C.F.R., Part 880, Section 880.209. Attached
are the fotms required to be submitted with your Final Pro-
posal. If you have questions as to Pinal Proposal reguire-
mts, please call to arrange for a meeting." (Footnotes
tted.)

Pinal proposals were submitted in accordance wit;.h the requirements of
24 C.P.R. §§ 880.209 and 881.209 (1979), one of which was that tne final
proposal be consistent with the preliminary proposals.

Thereafter, the final proposal was evaluated by HUD as follows:

"(a) Evaluation of Final Proposals by HUD. Each
Final Proposal will be evaluated by HUD to determine
that the provisions of this Part have been complied
with and that such Final Proposal is consistent with

the Preliminary Proposal.

"(b) Clarifications or Modifications. HUD may
request clarification of individual items, additional
information, or modifications of the Final Proposal.

*(c) HUD Determination, HUD shall notify the
Owner (and the PHA, if applicable) that the Final
Proposal is:

*(1) Approved.

*(2) Approvable only if specified deficiencies are
corrected and chat HUD will approve the Final Proposal if
it receives within a specified time evidence of such neces-
sary corrections.

*(3) Not approved. If a Pinal Proposal is not approved
or if the conditions for approval under paragcaph (c)(2) of
this section are not met.* * ** 24 C.F.R. § 880,210 (1979). See
also 24 C.F.R. § 881.210 (1979)
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‘WD ‘considered contract authority obllgated under these two p:ogrm at
the time it sent Notifications of Selection of Preliminary Proposals to
applicants. HUD has indicated that contract authority was obligated at the
preliminacy stage because otierwise applicants would find it difficult to
cbtain financing. It contends these notification were valid obligations
undetr 31 o.s.c. S 200a (1) &°(S).

Al that BUD agresa to when it iseuad the Notification of suection of
Preliminary Proposal was that a certain amount of contract authority ‘would
remain available while the applicant's proposal was considered for final
approvsl. It did‘not assure automatic approval but merely assured that if
approved there would be contract authority available to support execution of
an agreement. Since the contract authority could have been reserved whether
or not the Notification of Selection of the Preliminary Proposal was con-
sidered an obligating docurent, a delay in obligating contract authority until
a later point in time should not have had any effect on the ability of appli-

cants to obtain financing.

Purthermo:e, in our" opinion theu notiﬂcation letters did: not ‘constitute
obngitions under 31U, s.c. § 200 (a)(1) & (5). The Notification-of Selection
of P:eli.minaty Proposal indicated that the preliminary proposal hed been
apptoved and funding reserved and indicated that a Housing Assistanice Payment
Contract woild be prepared and executed if a final proposal was prepared and
apptwed. While the final proposal was expelted to be consistent with the
preliminary proposal, it did not have to be identical to it and HUD retained
discretion as to whether it would reject the finai proposal for material
deviation from the preliminary proposal. Sees 24 C.F.R. §§ 880.209(b) and
881.209(b) (1979). Furthermore, HUD might have, and frequently did, request
clarifications or modifications of final proposals or corrections of defi-
clencies found in final proposals, See 24 C.F.R. §§ 880.210 and 881.210
(1979). Thus it was not until much later that the actual terms of HUD's
1liability, if any, was to be established.

Finally, apgrwal of the final proposal was not merely a perfunctory act
but instead required HUD to exercise its best judgment and discretion. In
such a situation, we cannot agree with HUD that the imposition of legal
liability was beyond its control, with the actions of the applicant being the
sole determinant of whether the project proceeded. HUD had too much more to do
to fall within the purview of the rule in 42 Comp. Gen. 733, discussed above.
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Section 8 Housing Assistance Pax# ts
Program-Housing Finance Development 11/

Under this program, the participaung agency had up to and mwm
the 45th day prior to the end of the Federal fiscal year to get a set-aside
assigned to a project.- To do this a participating agency must have submitted

an application for assignment of contract authority to a specific prcoject for
RD's approval. This application must have been accompanied by:

—An application for Existing Housing

—~Bither a Preliminary or Final Proposal meeting the
requirements of 24 C.F.R. Part 880 (New Construction)
or Part 881 (Substantial Rehabilitation ) or

~—A proposal for new construction or substantial rehabili-
tation under subpart ¢ of 24 C.F.R. Part 883,

Amliéations were thereafter reviewed in accordance with the procedures set
forth in HUD Handbook 7420.4 paragraph 2-2, and if approved the agency was
notified as follows:

"You are hereby notified that: (1) your agency'a Appncauon
for Asaigment of Portion of Set-Aside to,,Specific Project
dated 4. @, for’housing to be ‘assisted by honsing
usistance paymenl:s pu:suant to Section ‘8.0f the United
States. Housing Actkf“l%? is. amroved: (2) annual’ contr ibu-~
tions co%trac:h :uthorgty*in Ehe amount- ofy 1355 \‘E_id%_ggg been
reservedifor thisiproject; and§(3): your,agency,, fiit:has
not ‘already:s Eted.'-an Lo s'glf‘ Ais‘%‘iuthorizednl:otseiect

an eriw “tor. LOV1Ooe - 8suc t'iOlISI ﬁ+toesﬁ1€
to HUD a’new:construction:orisubstantial-rehabllitation
oposal ;in: accordance W. CFR, Sections:883.105,
,106, or 883.309, as aF icable. Unless an Agreement
to Enter into Housing Assistance Payments Contract is
executed by your agency and an Owner and submitted to this
office within six months of the date of thiz notification,
this notification shall expire and the units not covered
by any Such Agreement shall automatically be cancelled,
unless the Assistant Secretary for Housing Production and
Mortgage Credit agrees in writing to extend the date.”
{Bmphasis added.) HUD Handbook 7420.4 Appendix 3.

$ program was subsequently revised by regulations appearing
at 45 Ped. Reg. 6889, Januacy 30, 1980.

-17 -
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HUD considered contract authority obligated when this notification was
nent. .

we diugtee. ;Oncc ai.n a ﬁnal proposal” had not yet. been aelected
under. 24 c.?.a.,Parl:s 880 o:*asl (1979) and:in. fact tho pcoject may - not
have even: réached aapoint vhere. the prell.mi.naty prOposal had’ ‘been selected.
Thus the same argument: that;there ‘was no true comimnt on ‘either “side
applies. aaai.nsl: recording this set-aside-as an obligation. All this notice
did was 'reserve contract -authority while prospective owners or developers
were sought out for the purpose of submitting a proposal. 1 Whether or
not proposals were finally approved remained within HUD's discretion. In
our view, HUD must have exercised all of its approval authority under the
tpecified programs before any legally enforceable liability on its part
could have been incurred. While HUD had agreed to keep contract authority
available, it had not done anything that would have inexorably resulted in
expenditures at this point. That must have awaited compliance with the
cequicements of 24 C.F.R. Parts 880, 881 and subpart ¢ of Part 883,

%’L Comptroller dM

of the United States

12/ 24 C.F.R.'§ 883.104(f) (1979) provided:

. L S S

"mermination of Set-Asides. . Set-asides not assigned to
projects on or before the 45th an ‘prior to the end of each’ Federal
fiscal .year are‘automatically terminated as of that date, unless
the Assistant Secretary for Housing Production and Mortgage Credit
shall agree in writing to extend the date. .For purposes of this
pacagraph, set-aside authority is deemed assigned on the date the
Eield office issues a Notification of Application Approval for a
specific number of units and a specific amount of annual contributions
for a new construction or substantial rehabilitation project or,
in the case of existing housing program, when an Annual. Contcibution
Contract List is approved by HUD, However, with respect to any
new construction or substantial rehabilitation project, unless
an Mreement to enter into Housing Assistance Payment Contracts,
executed by the Agency and the Qwner, is submitted to HUD within
six months of the date of Notification of Application Approval,
the totification shall expite and the units not covered by such
Mreement(s) shall automatically be cancelled, unless the Assistant
Secretary for Housing Production and Mortgage Credit agrees in
writing to extend the date.-
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