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The Honorable John . Dingell

Chairman Subcommittee on Energy and Powear
Committee on Interstate and Poreign Commerce
Houase of Representatives

Dear ¥Mr. Thairman

HWe have reviewed the legality of two types oY con-
tracts in which you recently expressed interest. Quick
Reaction Work Order (QRWO) =aster cuntr.lts and task
order contracts the Department of Energy's use of such e
contracts was discussed in our recent report on that I
agency 's practices for awarding and administering com- L8
tracts ECHD B0-2 lowverbar 2. 1979.
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While we conclude that the contracts are legal in
theory, we bslieve DOF should modify its use of them in
orxder to achieve a grecter degree of rompetition as con=- .
templated by the procur<ment statutes and regulations. i

QUECT REACTICH WORK DRDERS BACKGROUND

ot Bk W

QRWO contracting is a relatively new procur-unt
method (although it has been used by the Mational Aero~
nautics and Epace Administration®s Goddard Space rli.ht
Center since 1963) and ls not described in current pro-
curement regulations. DOC states that it uses JRWO master
contracts to purchasa data gathering and analytical ser-
vices which it cannot perform in-house and which it
expects to need 30 uvrgently that they couid not other—
wise he procured competitively.

ORWO magter contracts encompass broad, functional
areas of work. On the basis of technical, business/
management, and cost proposals for such arsas of work, :
DOE awards both a fire~flxed-price master contract and = 4
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3 cost-plus~fixzed-fec master contract to each of a
limited number of qualified offerors. and agrees to
fssue work orders totalimg at least $2,500 psr comtract
ever a thrse-year period {sach saster comtrast (s for
one year with two "£irm” one year cptians). BOR indi-
cates that the $2,500, which is obligated at the tims

@ master contract is awarded. comes from mo—year appro-
pristions- such funds need not be used during a parti-
cular year, but remain available ontil obligated or
expended.

. Master contracts are not used sutomaticaily. Wken
a DOE progran office identifies a specific requivument -
in the general area of work coveved by a saster SOBREaCt,
it must first conslder vaeing a conventionsl of
procuresent. since JNWOR are "not a substiteste for the
normel procurement process.® Before a QR0 gan be issued,
progran personnel moust datermine. in writimg, that the
specific task (1) will cost $2%50.000 or less: (2) fslia
vithin the area of work covered by the master contrect:
{3) will result in a discrete desliverable:r 2a8 (4) is
grgently required. due to circumstances beyend the -
conitrol of the program office. In additicn, there =ust
b2 a certification that the Covernaent will be adverssly
affected if a QRWO is not issucd: a contractimg officer
228t concur in these determinations.

z, whon issued, serves a3 the vehicle

- subaission of propesals, end placsumnt
anta. According to DOE, three aadter
ractors, selected by & program coffice, gamerelly will
agkeod to suabmit proposals. Following evaluation of
theze on & quick, inforwal besia, DOE will modify the
Bpagter contract of the lewest-priced., techriesily asccept-
able offeror to include the specific task to Be perforaed.
I only ons master contracter is solicited, & juntifi-
cation for noncompetitive procurs=snt is reguized. )¢

the parties avre vmable to agree on cost or price. &
contractar =ay be diructed to begin work and the onst

or price will be Beteruined in a Disputes Clause pre-
ceeding. DOE {ndicstes that it expects to issse wvork
oréar solicitations, sviluate proposals, and hava con~
tractors bagin work within 2 peried of 39 days.

“2“
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In August 1379. DOE issued a QRWO solicitation under
which it may award up te $45 million over a three~year
period. Work areas include (1) support for program plan-
ning, program monitoring, and energy analysis: {(2) DOE
gtaff support: and (3) general tasks. An area (1) con-
tractor, according to the solicitation, may be raquired
to maintain current knowledge and report on the state of
scicnce and technoclogies or programs: identify gaps in
current research and development programs; Oor recommend
criteria for program selection, using such techniques
as coat/benefit, environmental, financial and statis~-
tical analyses. . ; “ar

All area (3) master contracts under this soliec- %
itation vere set aside for small business. In this avea,
contrectors may, for example, be required to develop
surveys, questionnaires, and other sampling tools,
conduct program, sclentific, and technology workshops
and conferences, or provide clerical, transcription,
editing, and logistical services for public meetings.

In addition, 25 percent of the master contracts in work
areas (1) and (2) were to ba awarded to small business
firms if a sufficient number of technically acceptable
proposals were receivad from such firms. A prospsctive
contractor could propose in any or all of the three
work areas. The estimated value of all coatracts to

be awarded under this solicitation was $2% million; with
a cailing of $45 million: individual work orders were
limited to $250,000 per con:ractor per mastar contract
and total work oxders to $5 million per contractor per
master comtract.

-

In another QRWO solicitation, issued in June 1979,
DOE sought technical support in the areas of environ-
mental, sociceconcmic, and industrial health for its
Office of Environmasntal Agtivities under the Assistant
Becretary for Energy Technology. The maximua amount fer
all contracts under this solicitation was $3 million.

The two procurements deacribed above appear to be
typlcal of the use which DOR will make 0f QRWO master
contracts, although the agency has indicated that it
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may. in the future. procure goods and supplies. as well
as studies and consulting services, in this manner.

TASK ORDER CONTRACTS- BACKGROUND

_ Task order contracts usually are awarded competi-
tively under broad general statements of work. calling
for contractor research and assistance in a given area
with specific work to be ordered in the futures. Once a
contract is awarded, and as the need arises. DOE' il!l.l
individual task orders specifying the actual work to be.
performed. The contractor then submits a plan spcei!ying :
the level of cffort (utually stipulated in terms of dir-ct &
staf? days or hours) to be utilized in accomplishing the
required task, and the contractor's propcsed approach.
After reviewing the plan and, when appropriate, after
neyotiations with the coatractor, DOE approves the plan,
In other words, these contracts [hereafler referred to

as level-of-effort task order contracts] establish a
relationship between DOE and the contractor whereby DOE
purchases a srecific amount of contractor time in a given
research area. with the contractor usually submitting a
report of its findings. '

The purpose of these level-of-effort task order con=-
tracts, like that of QRWO master contracts. is to permit
DOE to obtain assistance in 2 given area which undoubtedly
will be required over a definite period of tiwme but the
extent and specifics of which are unknown at the time of
the avard. Unlike QRWOs, however, there is no competi-
tion at the time task orders are placed.

" LEGAL DISCUSSION ~- QRWO MASTER CONTRACTS

In examining the legality cf QRWO saster contracts,
we considered the nature of the contract and the statutes
and requlations dealing with competitive procurenent.

At the request of your staff, we also conzidered conflict
of .interest and small business aspects of QRW) contralting.

Wature of the Contract

We initially reviewed the nature and extent of the
parties® obligations to determine whether a QRWO master
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maeact i3 actually a valid enforceable contract. DOX
gdcates that the essence of the ORWD master contract
stem ie 1t3 acguisitioen of qualified contractor standby
ability through the obligation of master contractors
y gebmit bona fide proposals when solicited. However,
) fomnd that as of August 1979 approximately half

} the firms which held master contracts had not been
2d work orders in part bacausg magster contractors
sitted work order proprosals which were not competi-
iy priced and in part because master cohtractors

i pot submit bona fide proposals in response to work
golicitations. (As indicated in our report, some
wyactors do not believe they ave required to submit
8ffer whenever they are sclicited.)

¥e believe the QRWO master contracts., as presently
£%24, may not clearly reflect DOE's iatent that mas-
Santractors be obliged to submit work order pro-
22813 when esolicited. (This point is important because
-there is no such oblligation. thera may not be an
'@cable contract. See the discussion of the doctrine

Tatuality of obligation in Calamari and Perillo, The
% of Comtractse § 67 (1970).) Although the standard
tar contract preseatly used by DOE states that the
zadter “"shall® submit bona fide offers when solic-
4, the provision could be vead az a procedural rather
@ subatantive one. We believe DOE should revisse
Baster contract to clearly indicate that the pro-
1%5 ilwposes a substantive requirement om the con=

9T and perhaps specifically spell out the poasibdle
=Rions {such as termination for default) that could
imposed if the contractor does not comply with the
l!%lent. In the absence of these revisions, we think
W. Questionable whether any actual contractual obli-

“9% arises on the part of the master contractor.

tition

m;“‘“l agencies are reguired to use procurement
8 Permitting ®"such full and free competition as
Sersistent with the procurement of types ©of property



34 to vest In procuring agencies reasonable discretion
9 determine the degree of competition that is consistent
E¥ith their needs. 50 Comp. Gen. 542)(1971): 43 Comp. Gen.
2 {1963). See alsc Pederail Ptg?rtho'nt* Regulations

) §§ 1-1.201-1¢ 1-1.302-1(b)/{1964 ed. amend. 169):
1-3.101(4) 11964 ed. amend. 194). -

a WASA, ‘has

... Despite DOF's statements to the contrary, we find
et award of ORWC master contracts is a form of pre-
Wilitication of offerors. In most. but not all. cases
8 is an undue restriction on competition, since it
CWBUAtS to a premature determination of responsibility.
e Mtair Industries 58 Comp: Cen. 149/(1978) 78=2
W® 410: D. Moody & Cc., Inc.. 55 Comp. Gen. 1¥(1975),
792 CPD 1. Any syster of prequalification. of course,

“®* e i3 to some degree in derogation of
the principal tenent of the conmpetitive sys-
tem that bids or proposals be solicited in
such 2 manner as to permit the maximum amount
©f competition consistent with the nature and
extent of the services or items being pro-
Cured. * ¢ ® The * ¢ * pertinent [ingquiry
hwever], ® * * jg not whether it restricts
Competition per se, but whether it unduly
restricts competition.® Department of Agri-
Culture's Use of Xaster Agreement. 54 Comp.

Gen. 60677608 (1975), 75-1 CPD 40 (hereafter
Mriculture I).

- Our Office has sustained prequalification of offer-

Preq N the rare inatances when it was shown that such

: Ualification was in the best interest of the Gov-

tn tbnt and that it 4id not unduly restrict competition
‘ ® particular circumstances involved. Por example,

““l;.lﬁrovgd pProduction line certification of manufac-

Procy Prior to and independent of any particular

Texent by the National Aeronautics and Space

Fomw- LR
pr
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" péministration (NASA) because testing of microcircuits
“ o9 gatermine the extremely high level of quality snd
 goliebility demanded by the space progrem vas either
: {mpossible or impracticable. 50 Comp. Gen. 542%(1971).
" %3 also approved a Department of Health, Education, and
- @alfsre (HEH) plan o meet urgent requirements placed
_ gzom it by Congress and the White Rouse by entering into
- basic ordering agreeaents with gualified offerors: we
fssnd that since sole-source awards were the only likely
- gliternative for tasks which could not be performed in-
- bouse, prequalification actually enhanced competition.
- fepartment of Health. Education, and WHelfare's use of iy
%e ezdering type agreement procedure, 54 Comp. Gen.
“§89ex(1975), 75~1 cPp 392, =

In addition, we approved a Department of Agricul-

tore prequalification scheme after it was modified to

~Provide that all qualified firms in particular skill

- G9eds would receive naster agreements and that small

- fimms which could not compete for large, requirementa—

- %P0 eontracts woulcd be able to compete for individual

“ Pojects; we found that both costs and pressures for
8ing lesy competitive methods of procurezment would be .

®ed. Department of Agriculture's Use of Master

WYeeements, 5§ Comp. Gen. 78/(1976), 76=2 CPD 390
{hereafter Agriculture I11).

_ In many other casem, we objected to prequalifica-
“’:: Schemes because they were not shown to be other
Unduly restrictive of competition. See, e.g..
: %@Hm?g I (where the only justification was the
ita Ristrative burden of making large numbers of solic-
“:tim available or evaluating large numbers of
itq;“) 53 Comp. Gen. 2094(1973) (invelving a ¥ational
Nta:.y Traffic Safety Administration proposal to
Mliﬁh 2 Dualified Offerors List without adequate
ﬁaadﬂru)- and 52 Comp. Gen. 569X(1973) (involving
ozcq 3tional Park Service's use of the negotiation .
Ption for purposes of prequalificatien).

tor o OF has presented many of the same justifications
tontracting as were presented by NASA, HEW,
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k ‘poE's noeds nniquo nloug Pld.tll ‘agencies in d.gtco
89f wrgency.” In the past., DOE states, it has met urgent
jsguiresents by awarding sole—source or level-of-effort -f"i_
‘order contracts, a practice which may have increased
, produced inferior products, and limited oppor- Bty
' tlel~tur competition. particularly for small and
i butincsl firms. In addition, DOE adknuvltdgo.,}j-

" such. undelirablo procurt-ent practices i
tions. DOE. further argues that it lacks in-house
lity to perform the studias for which it is con-
ting, and that it has dtvelapcd adeguaty p*ocndurti
program offices wishing to use onml.

In the HEW and Agriculture II cases, huu.vez, all
ified offerors and/or all firms in the competitive
wers to be awarded master contracta in DO n;clst.
.9 number of manter contracts in any givon uoft
111 be- limited. 1In this regard, the agency st

*[Allthough DOC does not articulate the basis
of selection in terms of award to all firms
within a ccopetitive range, in substance,
selection is made on that basis. The number
" of avards is not estatlished until actual

= Source selection. The selection process is

F eszentially one of choosing firms which, in
light of announced criteria. are likely to

be competitive with one another in work order
Competitions. Additionally. the aggregate
Capacity of potential awardees is taken into
@ccount. Factors considered include the
expected normal and peak workloads * * *
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E and other matters which bear on maintaining -
\ 2 viable competitive environment for work -
order competitionas.”

In evaluation of Cechnical proposals for master con=-
- tracts, it appears that DOE emphasizes experience this
: yas the case in the August 1%79 solicitation. Cost pro-.
-_posals are evaluated according to the realism of the
. efferor®s weighted hourly cost of doing business, based
= ¢a direct labor costs for a mix of skills which DOE con-
»-8iders necessary for performance. plus indirazct costs, -
gwith ceilings on G & A overhead. and profit. In addi- .
=-%den, if the total procurement is netimated at 85 mil-
dion or moxre, it is conducted according to the proced
fatdined in DOE's Source Evaluation Board Handbook. 1
* @Ppoara that DOE. in using these avaluation procedures
§ﬂ11 Zssard master contracts to all qualified offerors,
_‘f"'-';...:alt.hmqb the competitive range in some cases may be a
o Gne. =

b
b

§ In light of this explanation:; plus the other justi-
¢ flcation advanced by DOE. we find the theory of QRWO =~
. %8ter contracting to be reasonable and not, in and of .

itselg, unduly restrictive of competition. However, our
liminary audit work, as of Pebruary 8, 1980, indicaf
b t BOE has solicited only one master contractor

Per cent of the work orders examined. Since all mast
_ Satractors, by definition, are qualified in the broad
: ral areas of work for which they hold contracts, and '
have agreed to submit bona fide work order proposals
Bolicited, we believe sole-source awards of work
T8 should rarely occur. If in practice DOE's use of
thi does not reduce the number of sole-source awards,

8 method of procurement may not be consistent with
"““—?mm statutes and regulations.

In addition. we are concerned that once master con- ,‘f"

t >
w:;;’ts have been awarded, no additional solicitations £
by 5. D¢ issued by DOE and no additional contracts will

s barded for threze years. In those cases upholding
®qualification of offerors, we have emphasized that:

7=
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*no sanufacturer or proddéf; is necessarily
precluded from competing for a procuresent

- for which he is able to pmovida a satisfactory -
- product, and any such msnufacturer or pro-
ducer may become eligible to compete at -

any tine that it ¢ demonstrates under applic-
nblq_groceduto- that it is able to furnish

an acceptabie item meeting the Government's
nnodn.f Agriculture I. (Eaphasis added )

DOE states that annual solicitatioc:i, evaluation,
"i and award vwould place an impossible burden on its program
: offices, would discourage use of QRWOs, and would result
E»‘:h contractors diverting their attentica from perfore-

i 8h9e to competition and negotiation. DOE further states
.48at it must hold master contracts to a manageable number -

12 be consistent with an expedited procurement.

We are not persuaded. Deliberate and compls’e
eselusion of potentially gualified offerors for up to
~-Shree years, merely or primarily to reduce administrative

!ﬁﬁl, in our view is an undue restriction upon com=-
Mtition. For example, nesly organized firme would be
Precluded from competition for a lengthy period. In '
Mgust 1979 we also found a number of firms which had
Wt competed for master contracts because they lacked
{3 ity or capability at the time a solicitation was
88eed, but in less than three years wished to compete.
et th-rcton believe that DPOE should modify its QRWO
dures in this regard.

_ In iddltlon. during competition for work orders, we
: mm reason for limiting the number of master contrac-
3 ' 80licited to three. Since evaluvation of work order
is ng als is quick and informal, and award generally
Yhouls Rade on the basis of price, we believe that DOE
th d broaden competition at this stage by soliciting
sz Bmaximum practicable number of master contractors
tach work order.

iteg o Increagsing the number of master contractors solic-
Bean , 8hould also insure that those who have not previously
- |

- eompe arded work orders will have an opportunity to
te. Contracting officers now are authorized to add

— - 10 -

B _
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oy poovee lists prepared by progrem personnel at the
sime a work order is to be imsued. using cither a rota~
tion eystem or lists which indicate which master con-
spsctors have not previously been solicited- so lomg

gp any master contractor has not been awarded a work
srder, contracting officers have been orally advised
ghat at least one such master contractor should ba
salicited for each work ordex. DOE states. We believe
222 should increase this number and develop precise
gritten guidelines for contracting officers.

Szgenisational Conflicts of Interest

The Departsent of Energy Procuresent Regulat'ons
_gTovide that it is DOE's policy to "identify and avoid
%% sitigate organizational conflicts of interest before
stering into ~“ntracts, agreements, and other arrange-
‘#gnts.® See 4. C.F.%. § 9-1.5402941979). According to
the vegulations, an organizational conflict of interest
_@xists when an offeror or contractor has "past, present
> 6F currently planned interests that either directly or

= f=divectly, through a cliasnt relationship, relate te work
“%2 be performad under & Department contract and which (1)
23y diminish its capacity to give impartial, technically
8tand, obiective assistance and advice, or (2) may result
in it being giyen an unfair competitive advantage.® Id.
§\8=1.5403(a) ' '

JHCFR
In order to "identify and avoid or mitigate®. such

“Zailicts of interest, NOE requires that offerors dis-
€lose reluvant information bearing on the possible
{ 3istence of any organizational conflicts of interest
L 8T warrant that no such conflicts exist. Id. §$ 9-1.
: 9«1.5407 The reguiations further provide that
ofs etermines a conflict exists, the contracting

icer shall disqualify the offeror, avoid the conflict
bi.d iacluding appropriate conditions in the resultant
“‘“ﬁl’act. or {f the best interests of the Covernment
% Yaquire, award the contract to the contractor without
®337d to the conflict. Id. §,9-1.540947 '

P =

ofe DOE's QORWO master contract solicitations advise
em:l‘ora of ite policy of avoiding organizational
ais licts of interest and require offerors to submit

tlosure staiements refleacting potential conflicts.
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yever, DOE does not determine whether a conflict
zists before award of the ORWO master contract, but
ther makes zuch determinations as part of the work

der solicitation and award process.

We believe this procedure represents the only

sasible means of avoiding organizational conflicts of
@ ‘interest, since the areas of work described in master
_ eontracts are so broad that almost every offeror would
. bave a potential conflict. We note with approval that

-aisrepresentation of any revelant interest. An offeror
My, because of possible conflicta of interest, propose
¥ exclude specific kinds of work contained in a QRWO
Blicitation.

Bmall Business Preference

.. Congress has declared that a fair proportion of the
*atal Federal purchases and contracts should be placed
:Mith small business concerns. 41 U.S.C. 252(b)}¥(1976):
PR § 1-1.702X(1964 ed. amend. 192). In discussing this
; Sbligation, DOE states that in ORWO contracting, small
";;;i':-.hliniu competition is enhanced by enabling such firms
- %0 compete for individual projects from which they would
. Otherwise be precluded due tc the size of the contracts.

In additicn, DOE believes that prequalification will

Ce the cost of responding to successive solicita~-
tions, thus encouraging small business to compete.

Rl

__ %e note that in the August 19795 solicitation, DOE
$otined and totally set aside an area of work which it

leved appropriate for small businesses: in addition,

Percent of the master contracts in other areas of work
.“'5“ that gsolicitation were set aside. DOE states that
h.p‘ﬂhl recognition of the needs of small business will
‘u“ Policy in QRWO solicitations, and that it generally
£ 1 set aside a2 minimum percentage of awards for such
M:‘“- Under the August 1979 solicitation, the agency's
“s%tor of Small and Disadvantaged Business Utilization
- b&Q screen work orders, and small busminesses were

diy &dded to lists of firms solicited whenever the
ector recommended.

=12 -
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: Assuning that theag
@ thet es2ll businesseo
gortion of ORYMO master pomt
- wy belleve DOE will have @t 1%
. s sz2il buziness. t

| LEVEL-OP-EFFOPT TASR ORBER COREE

Lesel-of-effort task ovder wiatvects are anrﬂ :
on a cespetitive basis, and we find sothing-. oy
filegal in their use. Nowever, the bread Cﬁm ol T
work contained in the initial solicitation can make
pianingful competition d;fficult. and __..may not insure.
tha2 DOE ultimately obisins scubptablo preducts ot W s
lewsst possible price mader o nmmzm Anal- . .o
? - etdar. Furthermore, smm Aoegl-gf-effort seae’
. tracts a contractor is:sSuslly woinkirged for time - -
< eEpended, rather than Tosulis schisved, - thase m
i Bewve the potential for maxismizing rather than nininl:-

i93 cost to the Government. In this regard nce has -
esaded thet ®[l]evel=af-effert contractimg:
nized as a form of comtracting ?vhi% {
8rd littie incentive ua thw coatenctor *-
*ltlhe level-of-effort aontragtor can. a8,
G=placent aince he dods ned Wien Bave: "
PToposals to receive awsrd 6F g tmeR.® AN T

Y e For these reasons, we -baiievo DOE shosld Seks &
- - N Bdre clearly state gngd M&m s Mﬁ'" 8 - D
®er the course of the v peziod
:glicitatians.. Additionally » wo belisve
h"‘“@%r poggible, aveldd-the ese of these
t believe NOE's ORWO contracting system is pref
task order contracting.

I trust this information will be helpful to you.
Sincerely yours,
E‘FJIE:E-LER

Dezut¥  Comptroller General
of the !Inited States
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