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Dear ~r. Chairwan

Ii" he..e re.. i".,,,tl the lellel1ty of t.o types, oY'con­
trQcts in which you r"cently .spr...." inter••t, OUick
~.ction 1,0r1< Order (OIltlO) ...ter _ftttaft••" Ua.·
orde .. contr.acta th.. O.pert_nt of Il......-"'·..... of' .uCh
contracts .a. diacu...d .in our recent ...,.rt 0" tl1at
a••ncy'. practices fQl' a.arding .lId adainiat.rift9 cow­
tract~ E"D 80-2 l~..wbar 2. 1979.

Whil.. w.. conclud.. that the contract. ara le9a1 in
tbaory .... beliaye DO~ rohoul" 80dify it. u•• of th" in
order to achieYe a ~r""ter dagT.a of r.oap.tition a. eOn­
t.-plate" by the proeur~..nt statutes a"d requlations.

OQIC~ REACTIOft WOR~ ORDERS IlACltGROUlfD

.. ,..

"

QRWO contracting is • relatively n•• procur~rit

_thod laltbOll.t\l it baa beell u.." by tbe lIaUo".1 .•~
" ..tica ani apao. Adaiaietration'. Goddard Sp.oa Plitbt
C••ter since 1961) all" b not dascdbe41 in carreilt .~
clare. lOt raplatio"•• DOE .tat•• that it ..... !JIl1lO ••ter
contracts to purc:b••a dat••ath.ring _" a"alyUul ..r­
vic.a which it ca"not ;ertora i"-boa.e and .hiOb it
expecta to na"d so Uf"gent1y that th.y could not oth.r­
wi.e be procur.d competitiYely.

QRWO ..Ster contracts aftCO~a. broad. funotionsl
araaa of work. On tha ba.is of teohnieal. bualneaa/
IIolInage_nt, iond coat propo..la f. aucll an.. ot ...ft.
00& _arda both a f1...-tl\K.d-prl~ ..alter OOlltract UN!

\
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~ coat-pl~a-fl••d-f....atar cofttraet to ..aD of •
11.ited nuaber of qualified off.rola. a.d a;&.la to
1.... won or"era totallll9 at l ••n u,seo.,.. aclltrHt
...r • thr.a-,••r periOd (.ach ...tar ~traet la for
0 .. , ••r with two ·fi~· one rear aptiaaa). DDI le'1·
at.a that tbe $2,500, whi= i. obUg-.ted at· tala t'"
a .at..r colltraet ia _arded, Clc.a· f_ ._,.... ·eppi,..
priationa·. auch funda ~ed ~ be·.-.cJ· ~riD9 a partl~

euler yeer, but ro.. in •••U.ble _til ,*U..tecJ OJ:
.~ndad. .

Naatar eCllltraeta ara not aaad .~t...t~l!r. ....
a DO! progran office identHl.. a apee1fio '*Iatn 'Pft
uthe general area of von C:Oftl'lt4 ..,. a _tet'··_~aet.

it .at Hrat coneid.r UIling a COII••nUoaai~ of
pr_n_nt. alnca O~- are -not. aubatltllto tor: the
Illli al procur_nt prooatla.· Before a ().-l .... be iuoed.
plOita. panonael _at ~tenllne, III wdtln9. tINIt til.
QlIClfic taalt (1) ,,111 con $250,000 or le.a, (2) fal&a
.,lthiD the ar•• of won ClO.••rad by the~ ooftt_·.
(3) .,ill reaalt in a c1iacret. deliftrabl.: -.cJ (4) 1.
a~lItl, required, ft. to eire_ta..aa ~ I'll d tbCl ' .
"IIteol of the progru office. In ~itl_. tII__t
be .• certification tllat the Goftrn8eftt will be ...._1"
.ffactad if a ORWO i. not ia.oed, a oontractlat otfl~
_t ClOftear: In th... deteralnationa.·,

"A won CIIJIIflIc. nail balled. ..l:"9Ila ... the wlliele
~1101~;".abal85101lof propoaal.. lIDlSlP1an .nt

~
.... ,: 'n reqalnlilita. AccorcHng to DOE. ""'" .a""
, . actora, ••lected bya prograa office, goaeraU, rill

aaked to a~t plopoaal.. Follow1llg a••lllatlOft of
tile.. on a qIIlclt, i"f_l "as., DOl wUl ....tf)' ~•
• ator contract ol the 1...t-price4, tacln.iIllU,. acoapt­
able offeror to include the specific taalt to __ perf_Md.
If Dill,. OM _t.r contractor ia aoUcltad, • ;t.atHl­
catton for _CIlIPotlt 1... Pl'_r_nt ill reqalt*1. 'it
t,!te part!.. an. onable to agreD Oft COlIt or prico, a
oontraetot' _, be 4lrlCte" to "'1n _1'0< ...4 tile _'t
or price wl11 be ~t~.lnad An • ni.put.. Cl.... p~
CllN<Slng. 001 l,,<1iClll_ that lt e1lpec:U to 1. iae ••,,,
or"r aol!eitatloM. 0.31ulltO propcKala, .-4...... _­
tractors bt>qin work within a ~riod of 3. dllJ'S.
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In AU9ust 1979 .. DOE b.ued • QRJiO .olicitation under
which it may award up to $45 million over a thr••-y.ar
period. Work areas include (1) support tor proqraa plan­
nin9, proqrillll lllOnitoring, and .nergy analy.i., (2) DOE
staft .upport, and (3) qeneral taek.. An ar•• (1) con­
tractor, according to the solicitation, ..y be requir.d
to .. intain curr.nt knowl.dge and report oa the .tate of
.cionce and technoloqi•• or pro9ra.. , id.ntity gape in
cu.-rent research and dev.lop_nt p~_; or r.ea. Ind
criteria for proqram .election, usin9 such techniqUe.
as coat/benefit, .nviro~ntal, financial and .tatis­
tical ana ly.e••

All area (3) ma.ter contract. under this .olie­
itation were set a.id. for small bu. in•••• In tai. a~a,

contr"ctor. may, for ."lIlPle, b. requir.d to de".lap
survey., questionnaires, and other .awpling tool.,
condu.ct proqra.., .ci.entitic, and technology woReOp.
and c~ntarence., or provide clerical, transcription,
editinq, and logistical service. tor public ...ting••
In addition, 25 percent at the ...t.r contract. in work
areas (1) and (2) w.ra to be awarded to s..l1 bu.in•••
tirms it a suffici.nt nu.car of technically acceptable
proposals ..ere receivsd from such firllB. A prospective
contractor could p~e in any or all of the three
work areas. The esti..ted velua of all coetract. to
be awarded under this solicitstion was $2! lI.i11ion. with
s cei11n9 of $45 lIIillion; bdhidual work O&'dars were
limited to $250,000 per con~ractor p.r lIIA.tar contract
and total won: order~ to $5 million per contractor per
...tar coatract.

In another QRWO .clicitation, i.sued in June 197 9,
DOE sought technical support in the aieas of environ­
IIlentaL SOCioeCOlKMiC, and industrbl health for its
Office of Environ..ntal Activities under the Assistant
Secretary for Energy Technology. The ...iau. aaount for
all contracts under this .olicitation waa $3 ..ill ion.

The two procure..nts described abo.e appsar to be
typical of the use which DOB will Make of ORWO master
contracts, although the agency has indicated that it
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.." ln the fotore· procure good••nd suppllea, ....1~

.s stodies and consultlft9 ser.lces, ln thl...nner.

TUK ORDBR COlft'IIACTS' BACJl:GOOUlm

. T••k order contr.cts usu.lly .re ...tdad~~ti­
thaly under broa" 'le"eral st.teMnU of work, c,a~rl""

for co"trsetor railearch .nd ..at.tance 1ft • 9ift" ,t.~

with s.,.eitic "or!< to be ordered ill the htllrl"CWi~·.
contract 18 ..arded. and •• tbe Med aria.. , DO&"i~...ea
indi.idual t.alt orden specifyin9 tbe, actual v~rIt"~O~;,b4I
perfo~d. The contractor tben .ubllita a P.~II.peci'fyln9
the le".l of ettort (usually .Upalated in~.rIi8. of,cSlr.et:
natt day. or hoonl) to be ut.il1.e<t in lOCCo.Pl1iliilftlJ:;tIiti,
required ta~It, and the contrsctor'. propose~ appro-ab.
After re.iewll'19 tbe plan .nd. when appropriat•• ·'.fter.
fte<jotiatiOlle vith tblt co_tr.ctor. boE ."pro"". the·~p1Ail.
In o~er worda. th... contr.ct. [h.reafter referred"to
.a le••l_f-effort usli: order contrti~tar utAbl;"h a,
r.l.tlun.hip batween DOE .nd the contractorwh.reb!' DOE
purch..... a _".cific ._nt of co,,'tractorU.M in a giftn
r ••••rch ar.a, "itb the contr.ctor uau.lly.ub.ittiftlJ •
report of its findlnga. .

Th. purpose of these level-of-affort t ••k order ean­
tr.cta, lilte tbet of ,ORWO ..ater contracta, is to per..!t
DOE to obtain ...1stanee ln a giv.n a~•• which un"piIbtedly
will be requlred o.er • deflnlte period of ti~ bUt' th.
e.tent. ....pecifics of "bleb .r. unltnown .t the t"'of
the ..er'. Oftlike OR~, bowe.er. ther. is no coapetl­
ti_ .t ~e tt-e t.aIr: orders .re placed.

~~~_~1;a~~~Oll.~ OI!tfO IIASfl:A ¢wTllA~

1" ....lning the leg.lit, of ORIO ...ter contr.cts.
we con.idered the nature gf the contract and the at.tute•
• nd raqulatione <Ia.ling with coapetlti". procurement.
At the raqu..t of your at.ff. "e .1.0 conaidered conflict
of .inter••t and a..ll bueieea...peeta of Q~ contraeting.

~_t~~' ~~ t~.. Contr.ct

w. inltl.lly reviewad the natura and e.te.t of the
partie.' obli9ationa to det.raln. whethar a QRWO ..ate~

- _of _
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act ia actually a valid enforc••bl. contract. DOE
.. ·eet.. thllt the ••••nce of the QRlIO _ster contl.'ac·t.

ie Ito ncqui~ttion of quallfia4 contractor .iandbr
lity through the obligation of ...ter contraetoew

..·.ntait bone ada "ropoaale when .olicit.d. R_....r.
'f~ thllt 8S of Auguat 1'" approxi_t.ly hali

'the f1t1U which h.. l<l IIlaster contra"ta hed IlOt be.n
~~d work ord~rs. in part bec~u8a maater contrectora

ttad work ord.. r proposals wbich were not ca.petl-
..ly priced .nd in part b.cause JUlster eontrectora

DOt aublli t bon. f ide proposals in re.ponae to work
r eolicitations. (AS indic.ted in our r.port, .~

..~actor. do not believ. they a"e requi.red to aub.it
)e(Car wbl!lnever they are solicited.)
-.:.'..
{: .. beU.ft the ORI~O ....ter contracts, a. pr...ntly

.: W<l...y oot cl.arly renect DOE'a i.,tent thet ..a­
" _tractor. be obliged to submit work order pro­
!SLb wben .olicited. (Thie point ia important ~8ae
.:tltan la no anch oLligation_ th.ere lOaynot be a..
-_bl. contrect. S.e the diseussion of the doctrina
IIlIt1l&11t1 of obligation in Cala.ari anll Perillo, 'rh.
of Colltrllcta S 67 (l"0) .) Although the aUndar"

\IIr contract pr.aently u••" by DO! statea that the
~nK~or -shall- aubait bon. fide offers when aolic-

• the Proyi.ion could be r.ad·as • procedural ratber
...Ubetenth·e on•. W. believe DOE abou1d revia•.

l
"'ter contract to cl.arly indicat. that the pro­
~ i~... anbstantiva require..nt llII the con­

and perhapa .pacific.lly spell out the poeaibl.
1~ (.uch aa termination for ~efaalt) th.t could
.aae" if the contractor doe. not comply witb the
~nt. In the absence of theae revision., we think

~tuJ· qu••tionable wh.ther any actual contractual obli­
Hy 011 .rises on the part of the .....t.r contr.ctor.
:/L.....
r.~!l:ion
<~ .

j~~r.1 agenci•• ar. required to ua. procur...nt
'ell ~lP8r.it.ting -such full .nd fr.e cOIIP.titlon e.
f' .t.nt wi th the procur.ment of typea of property
-,,,
~
':;,;
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• • • • ia to .e. d.gree in derogation of
the principal t.nent of tbe competitive .ya-
t .. that bids or propoaals be solicited in
aaeb a ..nn.r ~. to p.r.it th...xillua .aount
of COIII'.UUon constatent with th.· nature and'
..tellt of the ••rYic... or ita.. baing .pro- .
-red. • • • '!'tIe • • • p.rtin.nt [inquity
'''.....,.rl. • • • 111 not wheth.r it r ••triets
~tition per .e, but whether it unduly
re.trlcta caaPetition.· Depart••nt of ~ri­

~~ture·. Oae of ~aater Agre••ent. 5~ Coap:
Cell. 606'~608 (1~75). 75-1 CFn 40 (hereafter
l\qticu1tur~ I).

.J,. lIupIt., tlot~1I .iatuent.. · to the contrary. _ Und
._~, of QR1IIO "ater eant.ract. is .. fora· o( p....-.
WiaUon of offetoon. tnlllOat· bUtftO£, h'Lcj•••

';liilin undu. reatrnit ion on . collpatit:ion', '.~ric.it
'tll·to a Pr..ature l!.ter.inatl~n c:!fnapi)hllitiUity.
~~~~I: tildu.tri.. 5.~ eOllp. Gen. luIK'Ut7a).. ,;7a~2

,,410, D, "oodY..r. .ceo .• tne., 55C"mp. a.n. 1.>.'(1975),
t,:..2 0'Il 1. IIny ayater. of prequalificaUol\, of cour•• ,

'--"':'--~

.

~:.,
•.-,,
;.
'f

~~ lOur Office ha. sustained prequalification of offer­
.~ n the rare inatanc.a when it ..as shown that such
,~aUUcat1on "a.. in the best int.rest of the Gov-
ia tbnt and that it did not unduly restrict co~etit1on
we e partiCUlar circullllltances involved. Por eXllllPle,
tar:PPtoved production line certification of menuf.~
~ra prior to and independent of any particular

r-.ent by the ~ationsl Aeronautics and Space .

- ~ -
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f-.-uaiatr.tion (~ASA) because tsatiftg of aicrocircuita
,. iii ..ter.ine the <u:treeely high .1.,,,.1' of quaUt;r snd .
'.It-bUity d....nded by the apace proqrUl " ..... ither .
;..,.albls or hlpracticable. 50 Coap. (".en. 542~ (1'11) •. '

• alao .ppro".d a Oep.rt-.nt of He.lth. Educ.tion" .nd'
~f.n (REW) plan ~o ....t urgent reqll1re..nu plaoe" .
... it by Congress and the Ifhite lIouse by entering into
"ie ordering .gree;allnta with qu.lifi.d offeElOr.: "e,
~ th.t since sole-aource aw.rds "er. the only likely
alurnative for tasks whic~ couid not be p.r~or_d·in­

~a. prequalifieation Qctu.lly enhanc.d competition.
~ ~~nt of He.lth. Education. a~d H~lfare~~_u!~._~~
f"l~ord.rin'J type a\lree.ent procedur~, 54 Coep••G••n... _, -':"ie,;",;):,
rlHi"tl975). 75-1 CPO 392, - ',"-

:::,,;;;;1·,<;,,"c,
c,'(> ~

it:·,~, In acldi tion. "e appro".,d a DepartMnt of Agl'iC\,I- .. ,-" .
( _ praqu.lification IIchellle after it w.a lIlOdif1ed to "' ..
;.;. .....lde that aU qualifi.d firms in parUcuhr" altill /""9'3;;';
,:-- would receive "aater .gree....nt. and that a"'.1'1 ; ',',
r: Ilia which could not cOlIPete for large. requlr~l'\ta-', '>,
;,~ ~tr.ct. would be able to compete for individUal
,,',"}oeta, w. found th.t both coate and presaures foi
. uUI, l.a~ eolll!>etltiv. _thods of procur.....nt would be, .. ; .•
rMol~d. Dloputa.nt oCA!J!'icul tun 's _Us", of ~~".te!C ".' ,,,"
~C·~!~.ntc, S~ Compo Gen. 78/(1976), 7~-2 CPO 390

eUaftu Agricultur:e I~).

\1 In aany other CAS8C. we objected to prequeliflca­
~ acb,.... because th..y vere not ahown to be other

IIl>duly reetrictiVlt of eo;upeti tion. See, "','1"
~~~~a!,! I (where the only ju~tification was th..
i~ aiatrativ.. burden of making l~rge nuabera of .olie­
at tl_ ava ilabl .. Ol~ evaluating largll numbers of
.~ra) 53 Compo G..n. 209;((1973) (inyolving a National
sat "ay Traffic ~Afety Ad.iniatr~tion propos.l to ..
~Uah a OUahf1ed Offerors LUlt without adequate
~ durea)· .nd 52 Compo Gen. 5691('(1973) (involving
'Ic RIUon.l Park Servic.,·s use of the negotiation.

apt ion for purpose. of prequalification).

r~ Q~ has praaented ~ny of the s... justific.tiona
~,~ contracting as were presented by MASA, HEW,



"'-{,
-~-'.

~~tlt, ,}i.'
'i7-:':<_-:rPY~ -~~\~~. n.t ,~

\ '1 ' 1> . ~~'~', ~-.•

'iii~j~~£,i;£~~,:~,~;:,~~~~~}~~~~):~i~1i~,&f:;~:~~,t it~~{i
" 7.lil'eh"~')"ilP!>.J.~~\'U'"~a\tb.i·;tliotitr:iif.I;':;:~'7:iY""·i;
., "'.;:ot/it.:;)a1••ii)""';;~~i..tlo"',!.ftct,.liiiiuti~~f:..:,!j>?;!):'" "".?:"
""1\~~"f#.{p()gci&.~~,i1)""II',l!~!'2~IIi1;PIl~;o";;,,.t!~il(l;( '".,:
:',liltonatlonal',.",enta;;'.nd;;th.£oll..aU.biUt!:,oi!;:e1ylliV'" .,
, ,'. .;,;•• ;'1' "w.a\d'iilciplina.'-,;:~r'••"t:l" t Gll.i_r~I),\"2,>i"".>'",
"DOt:!ii:--"H-:"uniqua,c....9;;..,..,.r.I?ge~1_j;lri{;._"¥)V>i

;'f9!Ji~'1~,_::- '1;n ';\tiil:~:p~~'t~~'~::~f~ ~-. ~.!t~~1,.~~~ .. ~:~~~~~~r."~~·;:'-;~\.--c,·t
,1nMDtS<bY air.'tdi'n9~aol.bt,O)lrc.';or;l.ftl-of~ffort:"';;"'i" 'i'
",Ol'der,,:contrlicit.;'>" ;P'rilriica}.•hi~"'i~'JI.",4n"••lie4",:-'_..'
. ~:j~~~d;~~ln_f.r_lot"'1>r04Uct'.';S .ndXl_."1"tedlj)pPoi"~:~~t~:~~2;-:~~\~~

,- &lit.ifor' colliPe't:f(i'on _ 'partii:olilrlf:'for':ailli1J:;and-;0",\;<.":/"
'il7:'bUjllne••' f i..... :in addrt IOn. fOOE~;.CkilOoiJ..4ge. ts:.; ""~,~'
". I' '. f"" '" "" '-~. " ~ .... ,"" '"-" ' ,'--~'J, ,~>-<'-''......_tiM. found ,it nec••••ry",to' .uthoriso 'pro-,-i,','c ',','

" eat 'co.t"'.; ,:.nter' into 1.tter"cOntra~.'i):oi·'I'.t1fi:):;' ';',
" I' _l'tMnU ,by ,\iIl.uthoi'1a.dpenoftn.l.~'IlO!'~:'.:', , '

'~.~·UiIi;' (If O!!':':>' .,.t.r .j:iOn~r.c~~'''IiO\i.1d(9rll.t~y\,,~'\,'
~",~.',~at;h',;u:aa!.~rablti."P~u~'?~',P~~C~lett~;:~~",!~ic:.~~*,J;-""

tion•• DOE, fur·ther arguo.,,,th.t "it "l.ck... In'"llou•• """, ,
IfIIl1,l111ty,to pedo", :tli.' atucfill8';;for'·:iitiidi,~lt;ht;e~"J;VIL "

,,' .~·;:;,~d, th.~ it iII••,,!!-;ie,IClP4!~::.~~~~~R!foc;e.~,r~j'':;:~c;;::
P~_"l!'ff,l~a·"iahinll.to,u.!c()~•• " '.' " " ./;,

- . - -, ',- .-:; ~ .- - -. '

'(~;: ,In"tb. m 'and A'gri'Culture ne....-;, hclooi..go~:';lil ';, .
. ' .l,!lildoff.ron.n~(or All: JJ~.in,-:th~l;'~.!ti,ti#,:·.~:-'/"

" .,~rllt(•.be ..,arded ...ter contraC:t.~,<lD'DQI~,.?caa.;
,...."....1'0£ ••,tftr-Contr.C:h in.iti:CJ1.!.n'~'VOrll:'ar"t-,;
i,11" be' l1ait.d. In' tbl.- . regard. ·t!lJt-'·,.gen~fi.tllt •• ,.'t

·(Allthou91i 001: 4... not art'lculat. th.· bja.i.,
ofe.l.etion in tar.. of award to .11 firae
witbin a eG'~.titi•• rang.'. 'fn Bubetanc••
Mlection ia ..de on t:..t ba.ia. 'l'he ncuilber
or .w.rda i. not ••ta~li.hed until actu.l
'.OUrca •• leetion. 'rhe .election proe••• is
....nti.lly one of chooainq firaa which. in
ligbt of .nnounced eriteri•. are likely to
be co~etiti.e with one another in work order
Coapetltiona. Additionally. the aggr.;.t.
capacity of pot.nti.l awardee. i. tak.n into
aCCount. Yactora considared inelude the
eXpected norael and peak workload. • • •
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and other matters vhlcn bear'on amlntain1ng.
• viable competitive environment ~or wOrk
order competitions."

. . :'­,

';." .. "

,

~,.
~, In evaluation of titchnical prop....la for _ateT.' eoII-, '" ,,'

vaets, it appears that OOE emphaaizes experience' ;thb, c /»
;, au the casl! in thl! August 1979 aolicitation. Coat:' prO-:'>;",~;,: '
L....18 are evaluated according to the realiB1ll of ttl." ,:' ",qn
; off.rur'a wI!ighted hourly cost of doing bUBineaa, '~~.d .. ,:,'~:'i1'
'> • direct labor coats for a lIlill of skills vhich DOE"CO",,"," ',A,,';
~,,""'ra necessary for performance, pluB incUnetcoli'tli; '.',' <I:'f:~
tlillitb Gellings on G 'A overhead., and profit. II"li(ld'1':.. "';2H;
-!rt1clJl, if the total procurement is osti...ted al:'Sili.l~;:;i}._>',,'
~;'i~ Dr IIlOre • it is conducted accoeding to the, prpcilllllt~>;',;;':
~,,,"W"'d in DOE' s ~ourc,:, Evaluatic>ft Board Hliind~'~~:':':;F>P)';'N.
1iV..,.~n that DOE. In u61ng these :~valuation pr09.~lJ~l!,~"l','i;':';",ii;i:i
(;,'lItll' "·.rd _ster contracts to al~ qualified ~~,~l!,~r;a',,;,!',:;:>N2
''ialtboagb the competltlve range in some caaes Uy.:pe:".a;;':"tV,':[,,{]f'

!t~ one. _.;~ _;:,-~,;~ ,.:;j;1_~{41t
~~~f' In light of thia explanation, plus the o~har:jil•.t;~*\,\-::;o_i\;
~, ication advanced by DOE, ve find the theory of QRWO.','Y ·'t;,o-:",::;V.'
~ rater contracting to be reasonable and not, in'aiii~",of',,'i~'j;,·:~;;i)i
li belt. unduly restrictive of cOl1lPetition. BO!'.ft#i".~,.rfl;$~J:,,"§}-1:
fj,",trllliaill.ry audi t vork, as of l!'ebruary 8, 1980•. in"1'1::.I:,a,''''''''''.'1
N' tllat DOE has aolici ted only one master contUctorill:(oui'>:;:o',.;',
~~:ae per cent Ot the work orders GIIlalllined. sinc:a,.U.....itllr·'. ,0....;
\:::raetors. by definition. ~re qualified in tli.I?~Ci~;,:;;::rJ~
f)"all r.l arus of work for WhlCh they hold contr•.~!I".llc5,;;'''"' 't,,;,
;" lIlleah.... agreed to subai t bona f i"e work or~.r pro~.!a \ ,. 'V'
[ ClrI\e aolieited. we believe sole-:-source tnlarda of v!»rk" .-

ra anould rarely occur. If ln practice DOE·a,ua~.of

~ does not reduce the number ot aole-source .aida ,"
~,..thod of procurement lIlay not be consiat.nt vi~h
r'YV~~ement statutes and regulations. .

tr In addition. we are concerned that onc...ater con­
"l~eta nave been awarded, no additional solicitationlS
_ ~b. iaaued by OOE and no additional contr.ctB wUl
Pr arded for thrae years. In those cas•• upholdinv

eqllal1fication of offerore. we have elllPhaaiaed l;bat•

.-

I
'",,

' .
•
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:.if "DO "D"t.c~urer orprodu~r. b nec••••rUy.

1~~,~rO:c~~:.:·~·~.~::{Z?~~~l~p::~,f::~~.
~;;;~£: : rodact;' . andt:.n"; ·iiiCif••rilif.'Ctiirer ot':p"ro;. .
id.'cJ'",,· ticer.... becoM:.:eIrlbi.:;io~cOi·"'€i"''iii '~.. -"','. ...'i..._... .iJ ._~•. ..

~
~P"i".L~i~:-~~.!l_l;.~td.~~t_t~tes. ·ondeL§'R,l1c,":.
~.(t.. Ibl.:..2;~e'!!'r" th.~-it ..i~_..~!~~o 2'urni.~,

ft'< ::'~:~~2~~i~~a~;~~tf6ip::i~::~~~t 'I!
2 ~ ....< •

'..... DO! .t.t•• th.t ennual .olicitation, e"alu.tion.
~{1Ild _ard !fould piace an i~o••ibie b.frden· on ita progr'u
~\"f1ca•• would dlacour.ge uae of OIU'O•• '~~':_'!ouldr".Elt·
~,b·_tr.ctors diverting their .ttention frOll pertor.-

I
k'37~ t.o cO.petition .nd negotiation. 1Xl! f"rtb~r.'!It.~••­
,,-t it .at bold ..ater contract. to a ~ge.J;l.le_ nuiUier
'·h. eo_latent with an expedited' procur._nt. '
. ~f·

'"-~""

~.", We.re not persueded. D<tH~rate and coJll>let...
i;,."ion of potential'ly quantied offero,r&. fOr 'uv\to"''82== jean, _re~y o~ pri...ri1r,to reduce "d~!,!la.t~..t1"
'J,. , u, in our view 1. an un&le re.tri'ction upon..~~

;
....lUnD. 1'01' e.alll>l•• nwly organiEed. fir..- would' be
.. fraclllt!td troe CCllIPeUtion for a 'lengthy PllriO\1.· In
:: .....t :1.79 we al.o foUnd a nUJIber· of fir_ 'wbicb 'hitd
~;"~.t~dfor...ter contracts bl!!cau.~ "t!!,ey;, l~i:I!t.~
~,,?:".':i~Y or capability at the tillll a sol1C!it.U~",!~a.
!i.,.....ad. but in 1••• than three years wiahedto"cq!p,litte,
,,-,,ther.fore beU... that DOE should aod1fy ita OR""
" ~dlre. in thia regard.,..~..

III addition. during competition for work order•• we
.. Do reaaon for limitin9 the number of master contrac-

" ~aolic1ted to thr.e. Since. evaluation of work order
i ala i_ quick and infor..l. and award generally
s .."" on the ba.i. of price ...... believe that OOE
~ld b~oaden coapetition at this _tag. by .olicitingto: ".1...11I practicable number of ....ter contr.ctora

.ach work order.

l~ Increasing the nuaber of ma.ter contractora .olie-
Ila lIbOUld also insure that those ..ho have not previoualy
00an awarded work orders will heve en opportunity to

Pete_ Contracting officers now are authorised to ,add

-,'.-.~

•v...'
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"",,' W ilz;::lrCe Ii s ts pr.pared by proqre. personnel et ~.•
~' ~b!i Q ~rk order is to be i.sued. u.in9 flitbft'· • rota­
~.c.}.; ttoo !lYSeS., or Hats whiClh indic.t. lttlich ..sUr· coa-:
. tractors have not pr.Yioualy been solicited' so l~
:' am any IUst"r contractor ha. not been _arded. a waft
;,. mH, contracting oftic.rs have been or.lly ad..u.,,·
'i' t!sat at le3lst on••uch ....t.r contr.ctor sh_ld be

s!llicited for each work. order. OO~ stat.a. We be1 i ....
DOC ~hould increasf! this nWlber and d....lop precia.
written guidelines for contracting office~s.

~.

i ~~~i.ational Conflicts at Int.r~st

~, The D.part~.nt of Energy Proeur...nt Re9Ulat!~D8
~~frDYide that it ia POE's policy to ·id.ntify and.avoi"
'''~ aiUgate organiutional conflicts of interest before
~~t.rin9 into ~~ntracts, agree.ent•• and other arr~ft~~.

,J'.lItS. • !!!4! 41 C. r. '<. S 9-1. 5402r.t 1979) • Aocord~'ng t~_
o ~ ~e~ulations, an organizational conflict of interea~

1
....~'.-.'.....~··~·..1at. when an off"ror Or contractor h•• ·P••t, .. pr.,•..·".. t ....,;' er Qlrrantly plaRneo inter.sta th.t either dlr.·cfl!":c..r:. _
'1lf~,bcnrectly. through a cUsnt relationahip, nut, .t!t,;;!OrIt

I:>" to be perfor_d und.r a !lep.rt_nt contract and; whic:lLIU

.
'j)'. Illy 4ialnl.b ita caj>ac1ty to g1ge iapartial, t.Ct;ri·lC~!.lY

.",' S\lQnd. objective a•• i.tance and edvice, or (2) ..y r ....ult
~i, 1ft it being 9iy.n an unfair cOlIIPetitive a,".nta~e.'1".
r~ ,:,t:·5403 (a,e<
~; I'n order 1;0 'identify and avoid or s1it191lt.~-aach
f;> C23i1Ulet. of interest, POE require. that of(.ro~a. dla­
N? 4:108e rel.vant infor'Ution bearing on tbe pof.lbl,
',2 lIlt!lItel\ce of any or9an1zatiol\al conflict. of intere"t

.01' warrant Chl'lt ~Uch conflict. ed.t. Id.• SS 9-1.
'..•. ,.. 5.l!lfa55~~1ld.. 9-1. 5407 The regulation. furth.or·-provide that
, if ~t.rmine. a conflict ezi.ta. the contracting
r ~ticer sball di.qualify the offeror, avoid the conflict
; ~ ll\cluding appropriate condition. in the resultant

:ontr1et. or if the beat interest. of the Covera..nt
1'0 require. Avard the contract to the contractor without
"9lrd to the conflict. !~~ S~-1.540~

IfICrr..--
~••,~,: Off 1lOE:' B ORI4O IU.ter contract .olic:itatle>._ adviae
- c Brors of it" pollex of avoidlng Olr9Anh.UOIlal..
'. dr'fl1cta of interest and require offerora to allbillt

~ ..,..""' .,.C...O': ::':""0' ....0".' ...".....



58.6.

;;_a~r, DOE does not daterJlilie whether a conflict
..~.ailta before hard. of the ORIlO ter contract, but
'~.tIler _kea .uch .detenlination part of th" wol:k
i....air .olicitation an(/ .vard proc••". '. . . , :....

.T'·

',1
r'

'<"19U89
'!;).:....
-0'

<t We believe this procedure represent" the only'
j"alibl••en. of avoiding organizational eonUicU of

;';'llltenlt, since the. ar"e" of work d".criblld In ....tar
;~ ·_tr.ct. &1(e so broad that alllloat e.very offeror would
Y..... a pote'nthl conflict. we note with epproYal that
?~ bal apelled out, in ORWO maater contract .olic-

14;1 itationa, the consequence. of faU~re to diac~oae or
·"·alarapreaentation of any revelant intereat. An off.eror
~...y, bec.uae of possible conflicta of intere.t. ptopoae
~~.•&elude·a...cific kinda of work contained in a ORWO
':i!"Ucitation•
.~~,
illall aua in... Pre f~.rence

"'~~
~~ Oongreaa ha. declared that a fair proportion of the

R
'.,.,. 1 rederal purchases and contracts should be placed
.,.;~tb ...11 buainel' concern•• 4i U.S.C. 2S2(b)~(1'7'),
;::,.. r 1-1.70~(l9U ed. a.nd. 192). In diacullingthia

lCebl1gation. DOl!: .tatee that in QRWO contracting. 11_11
iii· lIqina•• coq>etition ii' enhanced by enabling auch ftrlM
~.;~o cClllpete for individual projects from which they youid
,:' IIthetvil' be precluded due to the stae of the contracta.
, 1ft .cIclition, DOE believe" that prequalification will
, ~CI the co.t of responding to .ucce""ive aolicita­t._. thua encouraging .ull buaine".. to cOllPete.

,.

.. lie note that in the August 1979 .olicitation, DOl!:
filled and totally set a.ide an area of wort whiCh it

bll1ned appropriate for .mall busine••es, in addition.
25 Percent of the master contracts in other areas of work
UQ!Ser thst solicitation were "et aside. DOE "tata. that
~ci"l r~eognition of the needti of 8111all business will
IIUI P<>licy in QRWO solicitations, and tbat it generally
f1 1 set " .. ide a lIIinillum percentage of ava.rd. for "ueb
1l1r "". Under the August 1979 solicitation, the agency's
II"rector of Small "nd Dis~dv"nt"g.d Busine". Utilization
toa to screen work. orders, and small bu.ine.se. were
d1rbe added to lists of firma solicit~d wbenever the

eetor recommended.
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Sincerely yours,

...,,
r:•Ii' ~ J:!:r.LtR

Dc;:uty' Co~troll"r (;eneral
of the IJnited Stat".
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