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DIGEST:

1. As mandatory user of Federal Supply Sched-
ule (FSS) for dictating equipment, Air
Force does not have option to procure such
equipment competitively through written
solicitation, but must purchase lowest cost
FSS-listed equipment. Determination of lowest
cost may include consideration of offered
trade-in allowance.

2. Where only one of four FSS vendors of dicta-
ting equipment initially offered trade-in
allowance for used equipment, it was not
improper for agency to later afford all four
vendors opportunity to submit new proposals
to include trade-in allowances.

3. Where protest is filed after issuance of
purchase order under FSS contract, there is
no requirement that contracting agency suspend
performance pending resolution of protest.

Dictaphone Corporation (Dictaphone) protests the
award by the Department of the Air Force of delivery
order F49642-79-F-6208 to Lanier Business Products,
Inc. (Lanier), for dictating equipment for Malcolm
Grow Medical Center, Andrews Air Force Base. The
delivery order was issued under the General Services
Administration (GSA) Federal Supply Schedule (FSS) k
Contract No. GS-005-66650.

As its bases for protest Dictaphone contends that
either the Air Force should have developed specifica-
tions for the equipment and procured it competitively
by use of a separate written solicitation, or if the
FSS was to be used the equipment should have been pur-
chased from Dictaphone as, allegedly, the lowest cost
supplier under the FSS contract for the dictating
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equipment desired. Dictaphone also asserts that Lanier
was afforded preferential treatment in the purchase so
that "true competitive quotations were eliminated from
the procurement." In addition, Dictaphone states that
certain of the Lanier units purchased were listed in
the FSS at $400 each, but the purchase price to the
Air Force was $300 each, which Dictaphone terms "a clear
violation of the GSA contract and an obvious intent at
'bargaining' to achieve the order." Finally, Dictaphone
argues that the Air Force acted improperly in accepting
delivery of the dictating equipment before resolution of
the protest by our Office. For the reasons set forth
below, the protest is denied.

The record shows that in 1977 the Air Force began
consideration of whether to replace the Medical Center's
dictating equipment. Four vendors with FSS contracts for
such equipment, including Dictaphone and Lanier, provided
their products to the Medical Center for testing. An
internal study done in 1977 for the Administrator of the
Medical Center concluded that all were acceptable, but
that Dictaphone's equipment provided the "optimal word
processing system," for its requirements at "a relatively
low total cost." The study also found that the Lanier
equipment received generally high marks from a majority
of the users. The study's conclusion was based primarily
on a user survey in which 150 questionnaires were circu-
lated with 38 responses received, the FSS contract prices
in existence at the time of the survey and an assumed
estimate of maintenance costs for an eight-year equip-
ment life.

Because the equipment was to be purchased from the
FSS, no written solicitation was issued by the Air
Force. However, the vendors were afforded an opportunity
to survey the facility to determine the combination of
their FSS listed equipment they believed would best meet
the Medical Center's needs and to submit proposals there-
fore. Only Dictaphone included a trade-in allowance in
its proposal (submitted in October 1978) for the equip-
ment that the purchase would replace, which caused Dicta-
phone's equipment to be evaluated as the lowest cost.
In this respect, although the cost of a vendor's indivi-
dual items of equipment was set by the FSS price, the
evaluated cost of each system proposed would depend
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on the combination of components proposed, the amount
of the trade-in allowance offered, and other relevant
factors such as evaluation factors imposed under the
Buy American Act, 41 U.S.C. § lOa-d (1976).

The four vendors were thereafter orally advised
that they had a final opportunity to obtain any addi-
tional technical information desired from the Medical
Center concerning the requirement, and that final pro-
posals could include trade-in allowances. New proposals
were received and evaluated, with Lanier's evaluated
cost being the lowest of the four. The delivery order
was issued to the firm on February 12, 1979.

Concerning the question of whether the system
should have been procured through the use of a written
solicitation rather than purchased under the FSS, we
point out that the Air Force is a mandatory user of
the FSS for this type of equipment. Defense Acquisi-
tion Regulation (DAR) § 5-102.3 (1976 ed.). Accordingly,
the Air Force did not have the option to proceed as
suggested by Dictaphone.

Dictaphone's contention that Lanier was given
preferential treatment by the Air Force is based on
the allegation that Lanier was furnished specifications
upon which to base its proposed system configuration,
while other offerors were not. Dictaphone also al-
leges that it was improper for the Air Force to afford
the other vendors a second opportunity to submit pro-
posals of system configuration and offer trade-in
allowances after the initial_ submissions in late 1978.

With respect to the first matter, there is no
evidence in the record and nothing has been offered
by Dictaphone to show that Lanier received any more
information or greater opportunity to obtain infor-
mation regarding the Medical Center's needs than did
the other vendors, and the Air Force specifically
denies giving any favored treatment to Lanier. Thus
Dictaphone's allegations of favoritism in this re-
gard are unsupported, and we conclude that it has not
met its burden of affirmatively proving its case.
U. S. Duracon Corporation, B-194225, B-194673, May 15,
1979, 79-1 CPD . Regarding the second point, since
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the record indicates that all vendors, including Dicta-
phone, were given the same opportunity to submit new
proposals, we do not see how Dictaphone was prejudiced
thereby. Washington School of Psychiatry/The Metro-
politan Educational Council for Staff Development,
B-192756, March 14, 1979, 79-1 CPD 178. We note here
that Dictaphone also asserts that a change in the Air
Force's requirements may have been communicated only
to the other three offerors in that request for new
proposals. However, nothing in the record supports
that position.

Dictaphone's contention that the purchase should
have been made under Dictaphone's FSS contract appar-
ently is based on the 1977 study. However, we have
been informally advised that the study was merely a
preliminary recommendation to the contracting per-
sonnel responsible for determining how best to fulfill
the Medical Center's requirements. The actual deter-
mination, with that study as background, was that any
of the four systems tested would meet the Medical
Center's minimum needs.

As a mandatory user of the FSS, the Air Force was
required to purchase the dictating equipment which met
its needs at the lowest delivered price available (un-
less the purchase of higher-priced items was fully
justified), Federal Property Management Regulations
§ 101-26.408-2 (1978), and the record shows that Dicta-
phone was not evaluated as the lowest cost vendor when
the purchase was made. In this regard, at that time
Dictaphone was evaluated as second low in cost based
on its equipment combination and trade-in allowance,
and highest of the four offerors once the Buy American
Act factor was added (during the course of the procure-
ment, GSA advised the Air Force that Dictaphone's dic-
tating equipment should be considered foreign-made,
whereas it had originally been evaluated as a domestic
source end product). Accordingly, we see no basis to
question the purchase from Lanier.

With respect to Dictaphone's allegation that the
purchase price to the Air Force of certain Lanier units
was lower than the FSS-listed price, the record indi-
cates that Dictaphone is not correct. Although Lanier's
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FSS single unit price was $400 for the items in ques-
tion, the unit price when five were being purchased, as
was done here, was listed as $300. We therefore find
no violation of the FSS terms as alleged.

Finally, there is no requirement that a-contracting
agenc sus end the perfo aus-a
protest has been filed afte th awar_(here, the issu-
ance of the purchase order). See DAR § 2-407.8(c);
Graphical Technology Corporation, B-181723, March 27,
1975, 75-1 CPD 183, at p. 12.

The protest is denied.

Deputy Comptroller General
of the United States




