e e A o ow

3 .
, Pas. I
"\

"rvus comprnm.l.en GENERAL

OF THE UNITED BTATES

WABHINGTON, D.,.C, 208548

5?3538

DECISION
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MATTER OF; Rubbermaid Applied Products, Inc.
DIGEST:
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Rqubst for re?gﬁmation of contract é%rms
based upon mlstakegalleged after award is
deuled 51nce contractxng officer is not
charged with constFuctive notice of possible
error merely because:contractor's offered
delivery terms :Giffered from those offered
under prior contracts, nor is contracting
officer obllgated to search agency files to
compare prior contract terms to verify ac-
curacy of current bid.

N s 28

“g%bbermald Apglied Products, Inc.J(Rﬁgﬁf"gld)

requastgggeformatloﬁ#of its Fedéral.Supply “Schédule
requlrements type:; contract No. - GS-O4S-22724 awarded by
the General Serv1ces ‘Administration (GSA) due:to a

'mlstake ‘in bid alleged after award. The contract prlces

in questlon were based on discounts bid from suppliers'
cataldgue or market prices as well as the delivery terms
offered by the blddera

Rubbermaid's bld offered dellvery terms*F 0.B.
destlnaflon, but ‘now -seeks to have its, contract. reformed
to reflect delivery terms of F.O.B. destlnatlon within

- 250 miles of Statesville, North Carelina and F.O.B.

origin,_ beyond that distance. The effect of the requested
correction would be to shift to the Government all of
the transportation costs beyond a 250 mile radius of
Statesville.

Rubbermaid states that; when it submitted its offer,
it inadvertently neglected to specify the intended terms
because it confused the terms of this solicitation with
other contracts held by another division of the firm.
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Rubbermaid charges the contracti%g officer with con-
structive ‘notice of the error (there is no claim of
mutual‘mlstake -or ac?ual knowledge of the error) ‘because
the int¥nded terms wére included in three previous NIS
(New -Item Inventory qchedu1e) contracts which were
allegedly in the contracting officer s files at the
time bids were received.
® ¥ FH R T

- WE have‘cong%gtenily held that thq&responsibirit
for, preparing‘a -bid- " rests’ with“ﬁhe bidder. #The: general
rule“appllcable toﬁa mlstake xn bld“allegedyafter award
isithat the‘bidde mustgbear the consequences unless the
mistike: wasy mutual or the contractlng officer had either
actualﬁﬁ

M\h

or constructlve?hotlce,of the mlstake prxor to
award. "See Wolveri éﬁDlesel Power'Company,agj comp. Gen.
468~ (1978),w78 1ﬁcpgﬁ375 Constructive notice is said

to exist. when the%contractlng officer, considering ‘all
the facts. and crrcumstances, should have known of the
possibility*of aﬂgerror in the bid. Wolverine Diesel
POWer Company,’supra.”m )
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structlve knowledgeiofﬁthe allegedﬁerrorJ}QThef
po“hts”out thaEﬁfhe;NISﬁxs a marketlng%ﬁechnl
by GSh}to determlne* het ﬁgtgthe GOVETLAMENE haﬁﬁﬂgneed
forﬁthe products GSA notes ‘that, itemstons such?a ‘schedule
dOrnoE“compeEe“WLth otﬂ% imilar§1tem§¥on the NIw
schedule forgaward Howeverhwln 1978 the produot was
shlfteo?tckagcomqufitive multlple an?d schedul e “Ac~
cordlngly, contre tlng personnel»belleveithey should
not be- charged w1th construct1ve~knowledge .of aapossxble
error 1n "bid merely&because the. dellvery termfﬁbld
dlffered ‘From Lhose under “the prior contracts" becouse
" in a competltlve environment it was plausible tHat
Rubbermaid changed ltq delivery terms to make. its: ‘product
more competitive against other 1tems on ‘the schedule.

‘GSATdisclaims  anyy ualforficon~

Under 51m11ar¥h1rcumstancesfﬂwe have he‘d %hat
it was not unreasonable for a contractlng offlcer to
concliide tha% a bidder w:ald ‘change F. O.B. origin delivery
terms offered in prior sole source contracLs to F.0.B.
destination whén faced with a competltlve situation,
even though that change amoufited to a price reduction
of about 20 percent. We also noted that the contracting

| '
_ 5



B-194075 3

offlcer was not under any obligation to search agency
f11e§ to ‘compate previous contract JLerms to verqu ‘the
accuracy of current bids. E. T. DuPont DéNemours and
Compaily, Inc., B-188620, June 3, 1977, 77-1 CPD 388.

Thus, since there is- nelthgr an allegablon of mutual
mistake nor a,claim that’ the chntracting’ officer had
actual knowledge of the allegeo\error, and becadlse in
our view the contracting offlceq ‘cannot’ be charged with
constructive knowledge ©of the p0551b111ty of the:asserted
error, the mistake must be considered to be Rubbermaid's
unilateral error. Under this circumstance, the contract
may not be reformed.
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Deputy Comptrolzgr General
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