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The Honorable Richard S. Schweiker km““‘h.,_ arg .
United States Senate . ) o ‘to p

Dear Sepator Schwelker:

-0/8 26
We refer to vd/i 1é€;er dated Januavy 21, 197@7’?3652321ﬁ:?cur views
on thn request of ' F. J. Meyerl, Inc. (Meyerl), tha introadace a private
relief bill in Congress to reimburce that firm for services performed as
a subcontractor under quggpment of Energy (DOE) contract ET-77-C~01-8918,
& & 0/ 7 - -

Meyerl claims it performed ateel etecfaoﬁlaervfgea for B&?fdaﬁg‘gégt&m_* ‘
. Inc. (BSI), the prime contvactoy for the Bureau of Mines facility at Bruceton,
Pennsylvania; that BSI is upable to pay Meyerl the $73 000.643 due for the
work performed; that the BSI contract has been termipated by the Government
for default and that no payment bond exists to provfct the righta of sub-
contractors under this contract ag required by theVMiller Act, 40 U.S.C,
A, S

270a et seq, (1976)., . —
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The Miller Act is applicable onJ) to canafruction cantghctu and not
to contracts for the furnishing of suppiiEB ox services to the United States,
We have examined a copy of the contract in question and note that it was
regardad by the Bureau of Mines as, and. advertiaed ag, a supply contract
rather than one for 'construction,. Under this cixcumstance, no payment bond
is ordinarilj required of prime contractors and thus as in most supply con-
tracts, Meyerl assumed the risk of nonpayment without recourse to the
United States, This result is based on the theory that iio privity of con-
tract exists between the Government and a aubcontracror which provida=s legsal
Justificatiggﬁkﬁ gupport a claim by a subcontractox against theé' United
States, Sec~32 Comp, Gen, 174 (1952), Consequently, DOE properly refused
to reimburse Heyerl for ita claim.,
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Similarly, where a construction contract has Leen awarded without the
Miller Act payment bond; a prime contractor's fallure or refusal to pay a
aubcowtrautor for work performed would not entitle the subcontractor to
rectver 1ts loss from the United States, See Deylip Lumber & Supply

Corporjtdan-—. lInited Sta;ea, 48R F 2d_88 (4th Cir. 197%2 Uni%:d Stntes
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We woﬁld'not therefore recommend that the legislation be introduced
as reyuected, because in our view, Meyerl has not shown any special

circumstances which would entitle it to payment while other similarly
situated firms would be required to bear.the loss,

Meyerl also urges that conaideratirfrbe‘given to amendment of the
Miller Act although it has not indicated!the wnature of such an amendment.
Because any amendment to the Act could have a gerious adverse ¢ffeck on
the Government's-interests in these caces as well as creata additional

costly administrative burdens, we are nnable to:comment without kaowing
the precise nature of any proposed amendment,

In any event, however, we
do not believe the facts of this case alene warrant amendment of the Act,

We trust the foregoing adequately responds to your inquiry,

Your letter of January 23, 1979, atd its enclosuve are returned as
requested,

Sincerely youré,

MEYOW SO0O0LAR

Milton J, Socolar
General Counsel
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