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Carr ie r ' s  c o n t e n t i o n s  t h a t  t h e  government  c a n n o t  
e s t a b l i s h  prima f a c i e  cases of carr ier  l i a b i l i t y  
f o r  damages to  m o b i l e  homes b e c a u s e  (1) t h e  mobile 
homes were o l d  and u s e d ,  and (2) t h e  d e f e c t i v e  
c o n d i t i o n  o f  t h e  mobile homes a t  o r i g i n  was con- 
c e a l e d  are w i t h o u t  merit. The f a c t  t h a t  t h e  mobile 
homes were o l d  and used  i s  n o t  n e c e s s a r i l y  incon- 
s i s t e n t  w i t h  a f i n d i n g  t h a t  t h e y  were i n  good cond i -  
t i o n  a t  o r i g i n ,  and t h o s e  components  o f  t h e  mobile 
homes t h a t  were damaged were a l l  v i s i b l e  upon 
r o u t i n e  i n s p e c t i o n .  

The f a c t  t h a t  a t i r e  b lows  is i n s u f f i c i e n t  
per ca r r i e r  p r e s e n t s  no o t h e r  e v i d e n c e  t h a t  damages 
to  mobile homes were t h e  r e su l t  of a n  i n h e r e n t  
v i c e  of t h e  m o b i l e  homes'  t ires or w h e e l s ,  t h e  
carr ier  c a n n o t  a v a i l  i t s e l f  o f  t h e  i n h e r e n t  v i c e  
e x c e p t i o n  t o  common ca r r i e r  l i a b i l i t y .  

A common carrier c a n n o t  d i s c l a i m  l i a b i l i t y  f o r  
damages t o  goods  i n  t r a n s i t  t h r o u g h  p r o v i s i o n s  
i n  i t s  t a r i f f s  and commercial b i l l s  o f  l a d i n g  
t h a t  p u r p o r t  t o  expand upon t h e  l i m i t e d  e x c e p t i o n s  
t o  common carr ier  l i a b i l i t y  s i n c e  t h e s e  p r o v i s i o n s  
a p p e a r  t o  v i o l a t e  t h e  s t a t u t e  g o v e r n i n g  a common 
c a r r i e r ' s  l i a b i l i t y ,  49 U.S.C. S 2 0 ( 1 1 )  ( 1 9 7 6 ) .  

t o  e s t a b l i s h  a n  i n h e r e n t  v i c e  a n d ,  where a 

Car r ie r ' s  c o n t e n t i o n  t h a t  it is n o t  l i a b l e  f o r  
damages t o  u t i l i t y  pipes  a l l e g e d l y  t i e d  u p  
u n d e r n e a t h  a mobile home is  w i t h o u t  merit s i n c e  a 
ca r r i e r  is  r e s p o n s i b l e  f o r  improper l o a d i n g  t h a t  
c a n  be d i s c o v e r e d  by o r d i n a r y  o b s e r v a t i o n .  
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5. A d e l i v e r y  receipt is n o t  c o n c l u s i v e  e v i d e n c e  
of t h e  c o n d i t i o n  of goods  a t  d e s t i n a t i o n ;  t h u s ,  
a p r i m a  f a c i e  case of car r ie r  l i a b i l i t y  f o r  
damages t o  a mobile home is n o t  l i m i t e d  t o  t h o s e  
minor  damages n o t e d  o n  t h e  d e l i v e r y  receipt  
where  t h e  i n i t i a l  i n s p e c t i o n  o f  t h e  m o b i l e  home 
a t  d e s t i n a t i o n  was by f l a s h l i g h t  a f t e r  d a r k ,  
t h e  b u l k  o f  t h e  damage was d i s c o v e r e d  t h e  n e x t  
morning and p r o m p t l y  r e p o r t e d  t o  t h e  ca r r i e r ,  
f u r t h e r  damage was d i s c o v e r e d  o n l y  a f t e r  a heavy 
r a i n f a l l ,  and t h e  car r ie r  was n o t  p r e j u d i c e d  by  
t h e  piecemeal d i s c o v e r y  o f  t h e  damages.  

6. C o n t e n t i o n  t h a t  a g e n c i e s  l a c k  a u t h o r i t y  t o  s a t i s f y  
claims by a d m i n i s t r a t i v e  o f f s e t  b e c a u s e  s u c h  claims 
are  n o t  l i q u i d a t e d  o r  c e r t a i n  i n  amount is  w i t h o u t  
merit. The government  h a s  t h e  same common-law 
r i g h t  as  a n y  c r e d i t o r  t o  apply money i n  i t s  hands  
b e l o n g i n g  t o  i t s  d e b t o r  a g a i n s t  t h e  d e b t  and  may 
set  o f f  t h e  e s t i m a t e d  amount o f  i t s  claims e v e n  i n  
t h e  a b s e n c e  o f  f i n a l  r e s o l u t i o n  o f  t h e  u n d e r l y i n g  
d i s p u t e .  

7. C l a i m  f o r  f u n d s  a l l e g e d l y  i m p r o p e r l y  d e d u c t e d  by 
a d m i n i s t r a t i v e  s e t o f f  f rom monies  o t h e r w i s e  d u e  
t h e  c l a i m a n t  is  d e n i e d  where  i t  appears from t h e  
record t h a t  no  s u c h  set  o f f  o c c u r r e d  and t h e  
u n d e r l y i n g  d i s p u t e  is a matter be tween p r i v a t e  
par t ies .  

C h a n d l e r  T ra i l e r  Convoy, I n c .  f i l e d  f o u r  claims 
w i t h  o u r  C l a i m s  Group r e q u e s t i n g  r e v i e w  o f  two s e t o f f  
a c t i o n s  by t h e  A i r  F o r c e  and  t w o  by t h e  Mar ine  Corps. 
C h a n d l e r ' s  claims arose i n  c o n n e c t i o n  w i t h  damages 
to  m o b i l e  homes it t r a n s p o r t e d  f o r  members o f  t h e  
m i l i t a r y  u n d e r  gove rnmen t  b i l l s  o f  l a d i n g .  I n  e a c h  
case, t h e  members f i l e d  claims w i t h  t h e  s e r v i c e s  
u n d e r  t h e  M i l i t a r y  P e r s o n n e l  and C i v i l i a n  Employees '  
C l a i m s  A c t  o f  1964 ,  3 1  U.S.C. § §  240-243 ( 1 9 7 6 ) ( n o w  
c o d i f i e d  a t  31 U.S.C. § 3 7 2 1 ) .  The s e r v i c e s  p a i d  
t h e  members '  claims, e i t h e r  i n  who le  or i n  p a r t ,  
and t h u s  becoming s u b r o g a t e d  t o  t h e  members' r i g h t s  
a g a i n s t  C h a n d l e r ,  began  to  set  o f f  t h e  amounts  p a i d  
a g a i n s t  monies  o t h e r w i s e  d u e  t h e  car r ie r .  C h a n d l e r  
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c o n t e n d s  t h a t  i t  is n o t  l i a b l e  f o r  a l l  or p a r t  o f  t h e  
damages and t h a t ,  i n  a n y  e v e n t ,  t h e  s e r v i c e s  have  no s e t o f f  
a u t h o r i t y  b e c a u s e  t h e i r  claims are n o t  l i q u i d a t e d  or c e r t a i n  
i n  amount. W e  a g r e e  w i t h  t h e  A i r  Force t h a t  a p o r t i o n  of 
o n e  o f  C h a n d l e r ' s  claims may be r e f u n d e d  and d e n y  t h e  
r e m a i n i n g  claims. 

C h a n d l e r  p r e s e n t s  a number o f  a rgumen t s  common t o  e a c h  
o f  i ts  f o u r  claims. W e  d i s c u s s  t h e s e  a r g u m e n t s  f i r s t ,  t h e n  
dispose o f  t h e  i n d i v i d u a l  claims, and  l a s t l y ,  r e spond  to  
C h a n d l e r ' s  p o s i t i o n  r e g a r d i n g  s e t o f f  a u t h o r i t y .  

G e n e r a l  C o n t e n t i o n s  

C h a n d l e r  a g r e e s  t h a t ,  as a common ca r r i e r ,  i ts l i a -  
b i l i t y  f o r  damages t o  t h e  members '  m o b i l e  homes is con- 
t r o l l e d  by t h e  Carmack Amendment o f  1906,  s e c t i o n  2 0 ( 1 1 ) o f  
t h e  I n t e r s t a t e  Commerce A c t ,  49 U.S.C. § 2 0 ( 1 1 )  ( 1 9 7 6 ) ,  
which  makes carr iers  s u b j e c t  t o  its p r o v i s i o n s  l i a b l e  f o r  
t h e  f u l l ,  a c t u a l  loss  o r  damage c a u s e d  by them t o  property 
t h e y  t r a n s p o r t  and  d e c l a r e s  u n l a w f u l  and v o i d  any  a t t e m p t e d  
means o f  l i m i t i n g  t h i s  l i a b i l i t y .  The s t a t u t e  c o d i f i e s  t h e  
common-law r u l e  t h a t  a carr ier ,  a l t h o u g h  n o t  a n  a b s o l u t e  
i n s u r e r ,  is l i a b l e  w i t h o u t  p r o o f  o f  n e g l i g e n c e  f o r  a l l  
damage to  g o o d s  it t r a n s p o r t s  u n l e s s  i t  c a n  show t h a t  t h e  
damage w a s  c a u s e d  by (1) a n  a c t  of G o d ,  ( 2 )  t h e  p u b l i c  
enemy, ( 3 )  t h e  f a u l t  o f  t h e  s h i p p e r ,  ( 4 )  p u b l i c  a u t h o r i t y ,  
o r  (5) t h e  i n h e r e n t  v i c e  or n a t u r e  o f  t h e  goods .  I n  a n  
a c t i o n  to  r e c o v e r  f o r  damages t o  a s h i p m e n t ,  t h e  s h i p p e r  
e s t a b l i s h e s  a prima facie  case of carrier l i a b i l i t y  when it  
shows d e l i v e r y  to  t h e  ca r r i e r  i n  good c o n d i t i o n ,  a r r i v a l  a t  
d e s t i n a t i o n  i n  damaged c o n d i t i o n ,  and t h e  amount o f  damages. 
The b u r d e n  is  t h e n  upon t h e  ca r r ie r  to  show b o t h  t h a t  it was 
f r e e  from n e g l i g e n c e  and t h a t  t h e  damage w a s  d u e  to  o n e  o f  
t h e  e x c e p t e d  c a u s e s  r e l i e v i n g  i t  o f  l i a b i l i t y .  - S e e  M i s s o u r i  
P a c i f i c  R.R. V .  Elmore & S t a h l ,  377 U . S .  1 3 4  ( 1 9 6 4 ) .  

I n  e a c h  of t h e s e  f o u r  cases, t h e  r e c o r d  c o n t a i n s  a pre- 
move i n s p e c t i o n  s h e e t  s i g n e d  by t h e  carr ier ' s  d r i v e r  i n d i -  
c a t i n g  t h a t ,  e x c e p t  f o r  n o t e d  d e f e c t s ,  e a c h  mobile home was 
i n  good c o n d i t i o n .  A t  d e s t i n a t i o n ,  e a c h  m o b i l e  home showed 
e v i d e n c e  o f  damage more e x t e n s i v e  t h a n  t h a t  n o t e d  a t  o r i g i n .  
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T h e r e  are w r i t t e n  estimates or o t h e r  i n d e p e n d e n t  d e t e r m i n a -  
t i o n s  as  to  t h e  amounts  of damages.  Thus ,  u n d e r  M i s s o u r i  
Pac i f i c  R.R.,  t h e r e  e x i s t  prima f a c i e  cases o f  carr ier  l i a -  
b i l i t y  f o r  t h e  damages claimed. 

C h a n d l e r  acknowledges  t h a t  M i s s o u r i  P a c i f i c  R.R. con- 
t rols  h e r e  b u t  a r g u e s  t h a t  t h e  gove rnmen t  h a s  n o t  esta- 
b l i s h e d  prima f a c i e  cases b e c a u s e  t h e  m o b i l e  homes were o l d  
and used .  W e  see no  merit to  t h i s  a rgument .  The q u e s t i o n  
i s  w h e t h e r  t h e  s h i p m e n t s  were a c t u a l l y  i n  good c o n d i t i o n  a t  
o r i g i n ,  o r  a t  l e a s t  i n  b e t t e r  c o n d i t i o n  t h a n  a t  d e s t i n a t i o n .  
- See P a u l  A r p i n  Van L i n e s ,  I n c . ,  B-193182, March 1 8 ,  1981. 
The f a c t  t h a t  t h e  m o b i l e  homes were o l d  and used  is n o t  
n e c e s s a r i l y  i n c o n s i s t e n t  w i t h  a f i n d i n g  t h a t  t h e y  were i n  
good o r d e r .  Moreover ,  i n  C h a n d l e r  T r a i l e r  Convoy, 1nc.-- 
R e c o n s i d e r a t i o n ,  B-193432, Sep tember  13, 1979,  79-2 CPD 193 ,  
w e  h e l d  t h a t  t h e  f a c t s  t h a t  a mobile home had b e e n  i n  u s e  
f o r  s e v e r a l  yea r s ,  t h a t  i t  had  b e e n  moved p r e v i o u s l y ,  and 
t h a t  t h e  e x t e r i o r  showed s i g n s  o f  wear d i d  n o t  c o n s t i t u t e  
t h e  c o n v i n c i n g  p r o o f  r e q u i r e d  t o  r e b u t  t h e  p r e s u m p t i o n  o f  
good order d e l i v e r y  t o  t h e  ca r r i e r  e s t a b l i s h e d  by t h e  b i l l  
o f  l a d i n g .  

C h a n d l e r  a l so  c o n t e n d s  t h e  gove rnmen t  h a s  n o t  p r e s e n t e d  
prima f a c i e  cases b e c a u s e  a l t h o u g h  t h e  pre-move i n s p e c t i o n  
records i n d i c a t e d  t h a t  t h e  m o b i l e  homes were a p p a r e n t l y  i n  
good c o n d i t i o n  a t  o r i g i n ,  t h e  a c t u a l ,  d e f e c t i v e  c o n d i t i o n  o f  
t h e  m o b i l e  homes was c o n c e a l e d .  C h a n d l e r  m a i n t a i n s  t h a t  t h e  
s h i p m e n t  o f  a m o b i l e  home is s imilar  to  a s i t u a t i o n  i n  which 
a s h i p p e r  l o a d s ,  c ra tes ,  b o x e s ,  p a c k s ,  or o t h e r w i s e  prepares 
a s h i p m e n t  f o r  t r a n s p o r t .  I n  s u c h  cases, says C h a n d l e r ,  t h e  
ca r r i e r  is n o t  l i a b l e  f o r  damages d u e  t o  improper l o a d i n g  
t h a t  i t  c a n n o t  d i s c o v e r  by r o u t i n e  i n s p e c t i o n .  W e  d o  n o t  
agree w i t h  C h a n d l e r  t h a t  t h e s e  cases i n v o l v e  c o n c e a l e d ,  pre- 
e x i s t i n g  damage. U n l i k e  t h e  c o n t e n t s  of p a c k a g e s  o r  t h e  
i n t e r n a l  p a r t s  o f  some h o u s e h o l d  g o o d s ,  - see, =., P a u l  
A r p i n  Van L i n e s ,  I n c .  s u p r a  ( i n v o l v i n g  damage t o  a s o f a  
f r a m e  c o v e r e d  by u p h o l s t e r y ) ,  which  a re  n o t  v i s i b l e ,  t h e  
components  of t h e s e  mobile homes t h a t  t h e  members claim were 
damaged were a l l  v i s i b l e  upon r o u t i n e  i n s p e c t i o n .  

C h a n d l e r  a l so  a r g u e s  t h a t  e v e n  i f  t h e r e  are rima f a c i e  
cases of i ts  l i a b i l i t y  f o r  damages i n  some of t h e h a -  
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t h e  carrier e s c a p e s  l i a b i l i t y  because  t h e  damages were due 
t o  one of t h e  common l a w  e x c e p t i o n s ,  i n h e r e n t  v i c e .  Chand- 
ler  con tends  i n  a t  l eas t  t w o  o f  t h e s e  cases t h a t  t h e  damage 
was caused  by numerous f l a t s ,  b lowouts ,  or o t h e r  wheel 
f a i l u r e s  o c c u r r i n g  d u r i n g  t h e  move and t h a t  t h i s  i n d i c a t e s  
t h a t  t h e  wheels  or t i res  were d e f e c t i v e .  W e  r e j e c t e d  t h i s  
argument,  however, i n  N a t i o n a l  Trai ler  Convoy, Inc . ,  
B-199156, March 5 ,  1981, 81-1 CPD 168. I n  t h a t  case, r e l y -  
ing on S p r i n g e r  Corp. V. Dallas & Mavis Forwarding Co . ,  559 
P.2d 846 (N.M.  C t .  App. 19761, cert .  d e n i e d  561 P.2d 1347 
( 1 9 7 7 ) ,  w e  s a i d  t h a t  a t i r e  b lowou t  does  n o t  e s t a b l i s h  an  
i n h e r e n t  v i c e  o r  d e f e c t .  C h a n d l e r  con tends  t h a t  w e  miscon- 
s t r u e d  S p r i n g e r .  W e  do  n o t  a g r e e .  I n  S p r i n g e r ,  t h e  court  
h e l d  t h a t  t h e  mere f a c t  t h a t  a t i r e  blew was i n s u f f i c i e n t  
per se to  es - 
N a t i o n a l  and 
Chandler  h a s  

t a b l i s h  a n  i n h e r e n t  v i c e .  W e  so s t a t e d  i n  
see no r e a s o n  t o  d e p a r t  from t h a t  view h e r e .  
p r e s e n t e d  no o the r  e v i d e n c e  t h a t  an  i n h e r e n t  

v i c e  o f  t h e  t i res  or  wheels  caused  any o f  t h e  damage, and 
t h e r e f o r e  c a n n o t  a v a i l  i t s e l f  o f  t h i s  e x c e p t i o n  to  common 
car r ie r  l i a b i l i t y .  

Chand le r  a lso con tends  t h a t  it i s  n o t  l i a b l e  h e r e  under 
t h e  terms o f  i ts t a r i f f s  and commercial b i l l s  o f  l a d i n g ,  
w h i c h  i n  e f f e c t  s h i f t s  t h e  burden of  p rov ing  how damage 
o c c u r r e d  back upon t h e  s h i p p e r .  I ts  t a r i f f s  p r o v i d e ,  i n  
e s s e n c e ,  t h a t  C h a n d l e r  s h a l l  n o t  be l i a b l e  f o r  loss or 
damage t o  t h e  commodity t r a n s p o r t e d  due  t o  normal  wear and 
tear  and road  h a z a r d s  w h i l e  i n  t r a n s i t ,  or  caused by any 
s t r u c t u r a l  breakdown or  o t h e r  d e f e c t  o r  t h e  m e c h a n i c a l  
breakdown of  t h e  u n d e r c a r r i a g e ,  wheels ,  t i res,  b r a k e s ,  wheel 
b e a r i n g s ,  h i t c h e s ,  s p r i n g s ,  f rame,  or any o t h e r  p a r t  o f  t h e  
commodity be ing  t r a n s p o r t e d ,  or i t s  accessories or equip-  
men t .  Chandler  con tends  t h a t  t h e  damages i n  t h e s e  cases 
were t h e  r e su l t  of  normal  wear and tear ,  s t r u c t u r a l  o r  o t h e r  
d e f e c t ,  or t h e  mechanica l  breakdown of  t h e  u n i t s .  

I n  55 Comp. Gen. 1209 (19761, w e  s t a t e d  t h a t  a s imi la r  
d i s c l a i m e r  appeared  to  v i o l a t e  t h e  Carmack Amendment because 
it p u r p o r t e d  t o  excuse  t h e  car r ie r  from l i a b i l i t y  f o r  dam- 
a g e s  i n  t r a n s i t  r e g a r d l e s s  o f  t h e  car r ie r ' s  n e g l i g e n c e  and 
it o t h e r w i s e  expanded upon t h e  Amendment's l i m i t e d  excep- 
t i o n s  t o  common carrier l i a b i l i t y .  Chand le r  a r g u e s  t h a t  
t h e r e  is no  l o n g e r  any l e g a l  b a s i s  f o r  i g n o r i n g  these pro- 
v i s i o n s ,  however, because  t h e  I n t e r s t a t e  Commerce Commission 
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d i s c o n t i n u e d  a rulemaking p roceed ing  t h a t  Chandler  s u g g e s t s  
would have i n v a l i d a t e d  t h i s  t a r i f f  p r o v i s i o n .  T ranspor t a -  
t i o n  o f  Mobile Homes, Ex p a r t e  N o .  MC-108, I .C.C. ,  Novem- 
ber 15 ,  1979. Although Chand le r  i n t e r p r e t s  t h e  Commission's 
a c t i o n  as t a c i t  a p p r o v a l  o f  i t s  d i s c l a i m e r ,  w e  b e l i e v e  t h i s  
i n t e r p r e t a t i o n  is incorrect. I n  its o r d e r  d i s c o n t i n u i n g  t h e  
p roceed ing ,  t h e  Commission e x p r e s s e d  no o p i n i o n  concern ing  
t h e  v a l i d i t y  o f  C h a n d l e r ' s  o r  s imi la r  d i s c l a i m e r s ;  it s a i d  
o n l y  t h a t  " t h e  p r e s c r i p t i o n  o f  t h e  proposed r e g u l a t i o n s  is 
n o t  j u s t i f i e d . "  7 I d .  Moreover, t h e  Supreme Cour t  s t a t e d  i n  
Missouri P a c i f i c  R.R.,  a t  n o t e  15 ,  t h a t  t h e  l e g a l  e f f e c t  o f  
t h e  Carmack Amendment was t o  b a r  t h e  Commission from legal-  
i z i n g  t a r i f f s  l i m i t i n g  t h e  common-law l i a b i l i t y  of carriers.  
Thus,  w e  d o  n o t  b e l i e v e  t h a t  Chandler  can  l i m i t  i ts  l i a -  
b i l i t y  under  t h e  Carmack Amendment by d i s c l a i m e r s  i n  i ts  
t a r i f f s  or b i l l s  of  l a d i n g .  

i n  t h e  r e c o r d s  o f  t h e  f o u r  claims t h a t  i t  c o n t r i b u t e d  by its 
n e g l i g e n c e  t o  t h e  damages to  t h e  mobile  homes. A s  i n d i c a t e d  
above, however, a f i n d i n g  o f  ca r r ie r  l i a b i l i t y  is n o t  depen- 
d e n t  on  f i n d i n g  t h e  carr ier  n e g l i g e n t .  The n e g l i g e n c e  or 
due care of  t h e  carr ier  becomes s i g n i f i c a n t  o n l y  i f  t h e  
car r ie r  a lso e s t a b l i s h e s  t h a t  t h e  damages r e s u l t e d  s o l e l y  
from one of  t h e  excep ted  causes. N e v e r t h e l e s s ,  as  can s e e n  
from t h e  d i s c u s s i o n  below o f  t h e  i n d i v i d u a l  cases, there  is 
ample ev idence  i n  some of  t h e s e  cases to  s u p p o r t  a f i n d i n g  
t h a t  t h e  damages were caused ,  a t  l ea s t  i n  p a r t ,  from t h e  
n e g l i g e n t  ac t ions  o f  C h a n d l e r ' s  d r i v e r s .  

F i n a l l y ,  Chandler  a r g u e s  t h e r e  is no c r e d i b l e  ev idence  

S D e c i f i c  Cases 

2-2608885(15) 

Chand le r  a p p e a l s  a s e t o f f  by t h e  A i r  Force  of $466.08 
i n  c o n n e c t i o n  w i t h  a claim f o r  damages to  a mobile home 
owned by S e r g e a n t  Lane A.  K i r t h .  The damage a l l e g e d l y  
occur red  i n  t h e  course of  C h a n d l e r ' s  t r a n s p o r t  o f  t h e  mobile  
home from Vanderberg A i r  Force Base to  Davis ,  C a l i f o r n i a  

' under  Government B i l l  o f  Lading (GBL)  N o .  S-1,654,625. The 
A i r  Force p a i d  S e r g e a n t  K i r t h ' s  claim of $466.08 i n  f u l l  and 

- 6 -  



B-193432; B-211194 

a t t empted  t o  collect  t h i s  amount from Chandler .  Chandler  
den ied  l i a b i l i t y  and,  unab le  t o  r e a c h  a s e t t l e m e n t ,  t h e  A i r  
Force proceeded to  s e t o f f  t h e  $466.08 from monies otherwise 
due t h e  car r ie r .  W e  a g r e e  w i t h  t h e  agency t h a t  $41.15 may be 
re funded  t o  Chandler  and conc lude  t h a t  t h e  remainder  of t h e  
s e t o f f  ac t ion  was p rope r .  

The pre-move i n s p e c t i o n  r e c o r d ,  s i g n e d  by both 
S e r g e a n t  K i r t h  and a r e p r e s e n t a t i v e  o f  t h e  carrier,  r e q u i r e d  
a d e s c r i p t i o n  of any a p p a r e n t  damage e x i s t i n g  a t  o r i g i n  and 
an i n d i c a t i o n  of t h e  location o f  t h i s  damage on p re -p r in t ed  
d iagrams.  With t h e  e x c e p t i o n  o f  a n o t a t i o n  concern ing  t h e  
r i g h t  s i d e  of  t h e  mobile  home, t h e  form d i d  n o t  i n d i c a t e  any 
p r e - e x i s t i n g  damage. The carr ier  does  n o t  contend t h a t  any 
of t h e  damage involved i n  S e r g e a n t  K i r t h ' s  claim e x i s t e d  a t  
o r i g i n .  Upon d e l i v e r y ,  S e r g e a n t  K i r t h  no ted  damage to 10 
f e e t  o f  sewer p i p e ,  t w o  sewer j o i n t s ,  t h e  water i n t a k e ,  t h e  
g a s - l i n e  elbow, t h e  f r o n t  window l e d g e ,  t h e  l e f t  s i d e  n e x t  
to t h e  water h e a t e r ,  t h e  f l e x  l i n e  t o  t h e  water heater,  t h e  
h i t c h ,  t h e  o u t s i d e  e l e c t r i c a l  ou t l e t ,  and t h e  o u t s i d e  elec- 
t r i c a l  hook-up box. The r e c o r d  c o n t a i n s  a n  estimate from 
Q u a l i t y  Mobile H o m e  S e r v i c e s  i n  t h e  amount of  $466.08 cover -  
ing t h e  cost  of  p a r t s  and labor  f o r  r e p a i r  o f  most of these 
i tems . 

Chand le r  con tends  t h a t  t h e  government h a s  n o t  e s t a b l i s h e d  
prima f a c i e  case of  l i a b i l i t y  because  S e r g e a n t  K i r t h ' s  mobi le  
home was o l d  and used. As i n d i c a t e d  ear l ie r ,  however, t h i s  
a l l e g a t i o n ,  even  i f  t r u e ,  is n o t  s u f f i c i e n t  t o  r e b u t  t h e  pre-  
sumption o f  good o r d e r  e s t a b l i s h e d  by t h e  pre-move i n s p e c t i o n  
r e c o r d .  - See  Chandler  T r a i l e r  Convoy, 1nc . - -Recons idera t ion ,  
supra. 

Chand le r  con tends  t h a t  S e r g e a n t  K i r t h ' s  mobile  home was 
damaged when i t s  wheels  came o f f  d u r i n g  t h e  move and r o l l e d  
back unde rnea th  t h e  u n i t .  I n  C h a n d l e r ' s  o p i n i o n ,  t h e  "wheel 
breakage"  i n d i c a t e s  b o t h  t h a t  t h e  u n i t  was d e f e c t i v e  and t h a t  
t h e  s h i p p e r  w a s  a t  f a u l t ,  s ince S e r g e a n t  K i r t h  a l l e g e d l y  p u t  
t h e  t i r e s  on a t  o r i g i n  improper ly .  Chandler  also contends  
t h a t  damage t o  t h e  p i p e s  w a s  due t o  t h e  f a u l t  o f  t h e  s h i p p e r  
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b e c a u s e  t h e  pipes  were i m p r o p e r l y  t i e d  up  u n d e r n e a t h  t h e  
u n i t .  

C h a n d l e r  p r e s e n t s  n o  e v i d e n c e  i n  s u p p o r t  of i t s  allega- 
t i o n  t h a t  t h e  w h e e l s  or tires were d e f e c t i v e ;  t h e r e  is t h u s  
no  basis f o r  u s  t o  so c o n c l u d e .  C h a n d l e r ' s  c o n t e n t i o n  t h a t  
t h e  s h i p p e r  improperly i n s t a l l e d  t h e  w h e e l s  and  some o f  t h e  
u t i l i t y  p ipes  is i n c o n s i s t e n t  w i t h  t h e  pre-move i n s p e c t i o n  
record which  i n d i c a t e s  t h a t  t h e  t i res  were i n  "good" cond i -  
t i o n  and t h a t  t h e  l u g  n u t s  were t i g h t e n e d  b e f o r e  pick-up.  
The d r i v e r  t o o k  no  e x c e p t i o n  w i t h  respect t o  t h e  u t i l i t y  
pipes  a n d ,  i n  a n y  e v e n t ,  a car r ie r  is r e s p o n s i b l e  f o r  
improper l o a d i n g  t h a t  c a n  b e  d i s c o v e r e d  by  o r d i n a r y  o b s e r v a -  
t i o n .  IML F r e i g h t ,  I n c . ,  B-193101, March 1 2 ,  1979. When a 
car r ie r  knows t h a t  goods  are i n  d a n g e r  of loss,  it must  u s e  
care t o  a v o i d  t h i s  c o n s e q u e n c e .  - I n c . ,  56 Comp.  Gen. 358 ( 1 9 7 7 ) .  

C h a n d l e r  T r a i l e r  Convoy, 

'1' 
W e  c o n c l u d e  t h a t  t h e  A i r  Force h a s  e s t ab l i shed  a p r f m a  

fac ie  case of carr ier  l i a b i l i t y  and  t h a t  C h a n d l e r  h a s  f a i l e d  
to  p r o v e  t h a t  it is n o t  l i a b l e .  Our c o n c l u s i o n  i n  t h i s  
matter is b u t t r e s s e d  by  e v i d e n c e  i n  t h e  r e c o r d  (wh ich  Chand- 
ler  c h a r a c t e r i z e s  as  hearsay, b u t  which  is n e v e r t h e l e s s  
e n t i t l e d  t o  some w e i g h t )  i n d i c a t i n g  t h a t  t h e  damage o c c u r r e d  
as a r e s u l t  of n e g l i g e n c e  o f  C h a n d l e r ' s  d r i v e r .  A claims 
a g e n t  f o r  S e r g e a n t  K i r t h ' s  i n s u r a n c e  company i n t e r v i e w e d  t h e  
manager  o f  t h e  mobile home p a r k  t o  which  C h a n d l e r  d e l i v e r e d  
t h e  S e r g e a n t ' s  u n i t .  The manager  r e p o r t e d l y  s a i d  t h a t  it 
was l a t e  i n  t h e  e v e n i n g  when C h a n d l e r ' s  d r i v e r  a r r i v e d ,  and 
i n  t h e  process of b r i n g i n g  t h e  u n i t  i n t o  t h e  p a r k ,  t h e  
d r i v e r  got  t w o  w h e e l s  a s t r i d e  a d r a i n a g e  g u l l y .  When he  
t r i e d  t o  t u r n ,  t h e  ax le  and  t o n g u e  o f  t h e  mobile home 
s p r u n g .  The d r i v e r  t h e n  c a u s e d  t h e  r i g h t  rear c o r n e r  o f  t h e  
m o b i l e  home t o  c o l l i d e  w i t h  a l i g h t  post ,  damaging t h r e e  
v e r t i c a l  p a n e l s .  H e  also t u r n e d  t h e  t r u c k  c a b  too s h a r p l y ,  
r u n n i n g  t h e  e d g e  of t h e  cab i n t o  t h e  m o b i l e  home and c a u s i n g  
f u r t h e r  damage. 

F i n a l l y ,  t h e  agency  s ta tes  t h a t  $41.15 o f  t h e  $466.08 
s e t o f f  a g a i n s t  C h a n d l e r  r e p r e s e n t s  damage t o  t h e  t ra i le r ' s  
e lec t r ica l  box which  may n o t  h a v e  been  c a u s e d  by C h a n d l e r .  
The a g e n c y  says i t  would c o n s i d e r  a r e f u n d  t o  C h a n d l e r  of t h e  
$41.15 " to  be f a i r  and  r e a s o n a b l e  u n d e r  t h e  c i r c u m s t a n c e s . "  
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W e  have  n o  r e a s o n  t o  q u e s t i o n  t h e  a g e n c y ' s  judgment  on  t h i s  
matter and w e  a g r e e  t h a t  t h e  $41.15 s h o u l d  be  r e f u n d e d  t o  
C h a n d l e r  . 
2-2608885(16)  

C h a n d l e r  claims $1 ,082  which it s a y s  t h e  A i r  Fo rce  set- 
o f f  fo r  damage t o  a m o b i l e  home owned by S t a f f  S e r g e a n t  
James L. H a r r i s o n  and t r a n s p o r t e d  by C h a n d l e r  from A l a m o -  
g o r d o ,  N e w  Mexico, to  G r e e n f i e l d ,  T e n n e s s e e ,  unde r  GEL N o .  
AP-300,655. The A i r  Force reports t h a t  it h a s  suspended  its 
c o l l e c t i o n  e f f o r t s  and i n i t i a t e d  s e t o f f  a c t i o n  b u t  t h a t  set- 
o f f  h a s  n o t  y e t  o c c u r r e d ;  i t  w i l l  take no  f u r t h e r  a c t i o n  on 
t h e  s e t o f f  pend ing  our d e c i s i o n .  A l though  C h a n d l e r ' s  claim 
t h u s  is premature, w e  p r o v i d e  our views on  t h i s  matter s i n c e  
t h e  A i r  Force h a s  d e t e r m i n e d  t h a t  s e t o f f  is  w a r r a n t e d  and  w e  
see no  p o i n t  i n  m e r e l y  d e l a y i n g  o u r  c o n s i d e r a t i o n  o f  Chand- 
ler ' s  g r i e v a n c e  u n t i l  a f t e r  a n  a c t u a l  s e t o f f .  

The pre-move i n s p e c t i o n  r e c o r d  i n d i c a t e d  t h a t ,  a t  or i -  
g i n ,  t h e r e  were small d e n t s  on  some of t h e  mobile home's 
e x t e r i o r  p a n e l s  and some o f  t h e  p a n e l s  were s t a i n e d  by roof- 
i n g  t a r ,  p a i n t ,  and c o o l i n g  f l u i d .  The i n t e r i o r  o f  t h e  u n i t  
showed o n l y  "normal  wear and tear." C h a n d l e r  s a y s  t h e r e  was 
" c o n s i d e r a b l e  exterior damage" b u t  d o e s  n o t  con tend  t h a t  any  
o f  t h e  damage t h a t  S e r g e a n t  H a r r i s o n  a l l e g e s  o c c u r r e d  d u r i n g  
t h e  move e x i s t e d  a t  o r i g i n .  

The owner f o l l o w e d  t h e  mobile home i n  h i s  car and sub- 
m i t t e d  a d e t a i l e d  d e s c r i p t i o n  o f  t h e  move. H e  reported t h a t  
t h e i r  route t o o k  them t h r o u g h  s e v e r a l  s t r e t c h e s  o f  c o n s t r u c -  
t i o n  and t h a t  t h e  mobile home had 11 b l o w o u t s  and 4 f l a t  
tires. The f l a t s  were f i x e d ,  and t h e  owner pu rchased  11 
replacement tires from C h a n d l e r ' s  d r i v e r .  A t  d e s t i n a t i o n ,  
S e r g e a n t  H a r r i s o n  n o t e d  e x c e p t i o n s  t o  t h e  c o n d i t i o n  o f  t h e  
m o b i l e  home and s e c u r e d  a n  estimate o f  t h e  amount of 
damages.  The r e c o r d  c o n t a i n s  a n  e n g i n e e r ' s  i n s p e c t i o n  
report s t a t i n g  t h a t  a l l  i n d i c a t i o n s  were t h a t  t h e  damage was 
c a u s e d  by a n  imbalance  on  t h e  r i g h t  s i d e  of t h e  t r a i l e r  
r e s u l t i n g  from numerous t i r e  f a i l u r e s  on t h a t  s i d e .  The 
imbalance c a u s e d  t h e  t ra i le r  t o  sway or  f i s h t a i l ,  which i n  
t u r n  c a u s e d  t h e  exterior p a n e l s  t o  buckle and t h e  windows t o  
warp. 

- 9 -  



B-193432; B-211194 

Chandler  a r g u e s  t h a t  it is n o t  l i ab l e  because  t h e  
damage was t h e  resul t  o f  d e f e c t i v e  tires. There  is no proof  
i n  t h e  r e c o r d ,  however, t h a t  any o f  t h e  tires were de fec -  
t i v e ,  and as i n d i c a t e d  ear l ier  t h e  mere f a c t  t h a t  a t i r e  
f a i l s  d o e s  n o t  alone i n d i c a t e  a d e f e c t .  - See  N a t i o n a l  
T r a i l e r  Convoy, Inc . ,  s u p r a .  Chand le r  a lso a r g u e s  t h a t  
because  a l l  o f  t h e  t ires belonged t o  S e r g e a n t  H a r r i s o n ,  
i n c l u d i n g  b o t h  t h o s e  on  t h e  t ra i le r  a t  o r i g i n  and those 
purchased  from C h a n d l e r ' s  d r i v e r ,  t h e  damage to  t h e  mobi le  
home w a s  t h e  f a u l t  of t h e  s h i p p e r .  As t h e  agency notes, 
however, t h i s  c o n t e n t i o n  i s  no th ing  more than  t h e  d e f e c t i v e  
t i r e  argument i n  d i f f e r e n t  c l o t h i n g ,  a n  argument t h a t  Chand- 
ler  h a s  f a i l e d  to  prove .  Thus, none o f  t h e  e x c e p t i o n s  t o  
common car r ie r  l i a b i l i t y  a p p l i e s .  

Chand le r  a l so  con tends  t h a t  i t  is n o t  l i a b l e  under  t h e  
terms of  i t s  t a r i f f  and because  t h e r e  is no proof  i n  t h e  
r e c o r d  t h a t  i t  was n e g l i g e n t .  As i n d i c a t e d  ea r l i e r ,  w e  
b e l i e v e  t h e  carrier 's  t a r i f f  v i o l a t e s  t h e  Carmack Amendent 
and is vo id .  55 Comp. Gen. 1209, supra. S i n c e  t h e  carrier 
h a s  n o t  shown t h a t  t h e  damage i n  t h i s  case was t h e  r e s u l t  o f  
an  excep ted  cause, w e  need n o t  c o n s i d e r  whether  t h e  ca r r i e r  
was n e g l i g e n t .  

Z-2608885( 1 7 )  

Chandler  claims $1,751.50, a p o r t i o n  o f  a n  amount t h e  
Mar ine  Corps set o f f  f o r  damage t o  a mobi le  home owned by 
S t a f f  S e r g e a n t  Richard  A. Linge r  and t r a n s p o r t e d  by Chandler  
from Brownwood to  Whitesborough,  T e x a s ,  under  GBL N o .  
M-3,643,298. W e  deny t h e  claim. 

The r e c o r d  c o n t a i n s  a statement from S e r g e a n t  L i n g e r ' s  
w i f e  and a t t o r n e y .  Mrs. L inge r  s ta tes  t h a t  t h e  carr ier ' s  
t rac tor  c o l l i d e d  w i t h  t h e  mobi le  home d u r i n g  t h e  move, and 
upon d e l i v e r y ,  t h e  mobi le  home w a s  d ragged  on t h e  ground and 
t h e n  f e l l  o f f  a j a c k .  Mrs. L inge r  reports t h a t  t h e  d r i v e r  
i n s p e c t e d  t h e  mobi le  home by f l a s h l i g h t  because  it was da rk .  
H e  no ted  on t h e  d e l i v e r y  r e c e i p t  t h r e e  small scratches on 
t h e  t r i m  and t h a t  a screw had been p u l l e d  through t h e  lower 
f r o n t .  E a r l y  t h e  n e x t  morning, however, S e r g e a n t  and Mrs. 
L i n g e r  n o t i c e d  d a y l i g h t  coming through a wa l l ,  t h e  separa-  
t i o n  o f  wal l s  from t h e  f l o o r ,  and o t h e r  damage. Mrs. L inge r  
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states t h a t  s h e  called Chandler  immediately,  b u t  t h e r e  was 
no answer because it  was S a t u r d a y .  She  called a g a i n  on Mon- 
day and informed t h e  car r ie r ' s  d i s p a t c h e r  o f  t h e  a d d i t i o n a l  
damage. The d i s p a t c h e r  r e p o r t e d l y  adv i sed  h e r  to contact 
Carswell A i r  Force Base f o r  a d v i c e  on s u b m i t t i n g  a claim. 
The owners o b t a i n e d  a n  estimate t o  r e p a i r  t h i s  damage from 
S e n t r y  Housing, Inc .  The estimate was dated 9 days  a f t e r  
d e l i v e r y  o f  t h e  mobile home. S e v e r a l  weeks l a te r ,  as  a 
r e s u l t  o f  a heavy r a i n f a l l ,  t h e  owners d i s c o v e r e d  t h a t  a l l  
of  t h e  windows i n  t h e  mobile home leaked. They then  
o b t a i n e d  a second r e p a i r  estimate from S e n t r y  f o r  t h i s  
damage. 

Chandler  acknowledges t h a t  t h e  pre-move i n s p e c t i o n  
r e p o r t  c o n t a i n e d  no e x c e p t i o n s  and admits t h a t  i t  d e l i v e r e d  
t h e  mobile home i n  damaged c o n d i t i o n .  Chandler  contends ,  
however, t h a t  there exists a prima f a c i e  case of  carr ier  
l i a b i l i t y  o n l y  as  to  those damages noted  on t h e  d e l i v e r y  
r e c e i p t  and t h a t  t h e  government m u s t  p rove  t h a t  any other 
damage r e s u l t e d  from ca r r i e r  n e g l i g e n c e .  C h a n d l e r  admits t o  
be ing  l i a b l e  fo r  o n l y  $67 and claims t h e  d i f f e r e n c e  between 
t h a t  amount and t h e  $1,818.50 set  o f f  by t h e  Marine Corps. 

W e  do  n o t  a g r e e  w i t h  Chand le r  t h a t  t h e  government 's  
prima f a c i e  case of  l i a b i l i t y  e x t e n d s  o n l y  t o  t h o s e  damages 
i n d i c a t e d  on t h e  d e l i v e r y  r e c e i p t .  I n  Trans  Country Van 
L i n e s ,  I n c . ,  57 Comp. Gen. 1 7 0  (19771, w e  r ecogn ized  t h a t  
a clear d e l i v e r y  r e c e i p t  is n o t  c o n c l u s i v e  ev idence  of t h e  
c o n d i t i o n  of  goods a t  d e s t i n a t i o n  and does n o t  p r e c l u d e  
proof  t h a t  t h e  goods were i n  f a c t  damaged when r e c e i v e d  from 
t h e  carr ier .  T h i s  p r i n c i p l e  is i l l u s t r a t e d  i n  N a t i o n a l  
Trailer Convoy, Inc . ,  s u p r a .  I n  t h a t  case, t h e  d e l i v e r y  
r e c e i p t  w a s  c lear ,  b u t  some damage was d i s c o v e r e d  3 days  
a f t e r  d e l i v e r y ,  more was no ted  i n  a n  i n s p e c t i o n  13 days  
a f t e r  d e l i v e r y ,  and t h e  r ema in ing  damage was r e v e a l e d  2 
months l a t e r .  The house t r a i l e r  had n o t  been moved d u r i n g  
t h i s  p e r i o d .  W e  h e l d  t h a t  these f a c t s  e s t a b l i s h e d  a prima 
facie case o f  carr ier  l i a b i l i t y  and unde rcu t  t h e  carrier 's  
c o n t e n t i o n  t h a t  t h e  damage occurred a f t e r  d e l i v e r y .  

,' 

J' 

I n  t h i s  case, t h e  record ind ica t e s  t h a t  some damage was 
d i s c o v e r e d  upon d e l i v e r y ,  b u t  n o t  a l l  o f  t h e  damage could  be 
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seen  because it  was da rk .  The owners d i s c o v e r e d  a d d i t i o n a l  
damage t h e  f o l l o w i n g  day  and promptly r e p o r t e d  i t  to  t h e  
carr ier  t h e  n e x t  working day. They d i s c o v e r e d  t h a t  t h e  win- 
dows leaked o n l y  when it r a i n e d  h e a v i l y .  T h e r e  is no i n d i -  
cat ion of a p p r e c i a b l e  d e l a y  i n  o b t a i n i n g  r e p a i r  estimates. 
Most s i g n i f i c a n t ,  t h e r e  is no i n d i c a t i o n  i n  t h e  record, no r  
does Chandler  a rgue ,  t h a t  it w a s  p r e j u d i c e d  i n  any way by 
t h e  p iecemeal  d i s c o v e r y  o f  t h e  damages. I n  f a c t ,  a l though  
it is clear  t h a t  Chandler  knew t h a t  some damage e x i s t e d  upon 
d e l i v e r y ,  it c o n t e n t e d  i t s e l f  w i t h  t h e  f l a s h l i g h t  i n s p e c t i o n  
made by i t s  d r i v e r  r a t h e r  t h a n  conduct ing  a more thorough 
examinat ion  when c o n d i t i o n s  p e r m i t t e d .  I n  e f f e c t ,  Chandler  
closed i ts  e y e s  t o  t h e  actual  c o n d i t i o n  of t h e  mobile home 
upon d e l i v e r y .  
q u e s t i o n  t h e  r e p a i r  estimates o b t a i n e d  by t h e  owners,  w e  deny 
C h a n d l e r ' s  claim. 

S i n c e  C h a n d l e r  h a s  g i v e n  u s  no r eason  t o  

Z-2608885(18) 

C h a n d l e r  claims $2,800 which it s a y s  t h e  Marine Corps 
set o f f  from monies otherwise d u e  t h e  carrier to  s a t i s f y  a 
claim by S t a f f  S e r g e a n t  Rodney S.  P a t t e r s o n .  S i n c e  it 
a p p e a r s  from t h e  record t h a t  no such  s e t o f f  occurred, and 
t h a t  t h e  d i s p u t e  is a c t u a l l y  a p r i v a t e  matter between Chand- 
l e r  and S e r g e a n t  P a t t e r s o n ,  w e  deny t h e  claim. 

The record ind ica t e s  t h a t  t h e  carrier p i cked  up 
S e r g e a n t  P a t t e r s o n ' s  mobile home i n  J a c k s o n v i l l e ,  North 
Carol ina,  for  t r a n s p o r t a t i o n  t o  Brunswick, Maine, under  GBL 
N o .  K-0,997,949. A t  some p o i n t  n e a r  H a r r i s b u r g ,  Pennsy lvan ia ,  
t he  m a i n  framework u n d e r  t h e  t r a i l e r  was bending and buck l ing  
o v e r  t h e  axle .  Chandler  c o n t a c t e d  S e r g e a n t  P a t t e r s o n  who 
a u t h o r i z e d  t h e  i n s t a l l a t i o n  of  a t h i r d  a x l e  and r e i n f o r c e m e n t  
of t h e  framework. Sergeant Patterson p a i d  t h e  b i l l  of $2,814 
f o r  these r e p a i r s .  C h a n d l e r ' s  d r i v e r  resumed t h e  move, b u t  
t e r m i n a t e d  it s h o r t l y  t h e r e a f t e r  because  t h e  u n i t  had deterio- 
rated to  t h e  p o i n t  where it cou ld  no l o n g e r  be t r a n s p o r t e d .  
The d r i v e r  abandoned t h e  u n i t  a t  a t r u c k  s t o p  i n  P i t t s t o n ,  
Pennsylvania .  The Marine Corps t h e n  issued a corrected GBL 
t e r m i n a t i n g  t h e  sh ipment  because of " t r a i l e r  d i s i n t e g r a t i n g . "  
S e r g e a n t  P a t t e r s o n  t r a n s f e r r e d  t i t l e  to  t h e  t ra i le r  to  t h e  
owners o f  t h e  t r u c k  s t o p  i n  s a t i s f a c t i o n  o f  t h e i r  claim f o r  
s t o r a g e .  
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S e r g e a n t  P a t t e r s o n  f i l e d  a claim w i t h  t h e  Marine Corps 
for t h e  v a l u e  of  t h e  mobi le  home and f o r  t h e  $2,814 r e p a i r .  
The Mar ine  Corps p a i d  $8,685 on t h e  claim, t h e  ave rage  of  
t w o  "blue book" v a l u e s ,  and c o l l e c t e d  t h i s  amount from 
Chandler  by s e t o f f .  With r e s p e c t  to  t h e  r e p a i r s ,  t h e  Marine 
Corps acknowledges t h a t  Chandler  was a u t h o r i z e d  under i ts 
t a r i f f  t o  co l lec t  from S e r g e a n t  P a t t e r s o n  t h e  r e a s o n a b l e  
costs o f  r e p a i r s  e n  route ,  b u t  n o t e s  t h a t  such  r e p a i r s  are 
u s u a l l y  l i m i t e d  t o  t i re  rep lacemen t  and o c c a s i o n a l  welding.  
The Corps m a i n t a i n s  t h a t  Chandler  is r e s p o n s i b l e  f o r  damage 
to  S e r g e a n t  P a t t e r s o n ' s  mobi le  home bo th  b e f o r e  and a f t e r  
t h e  r e p a i r  i n  H a r r i s b u r g .  The Corps den ied  t h e  claim f o r  
t h e  r e p a i r ,  however, i n  o r d e r  " to  be evenhanded and g i v e  t h e  
b e n e f i t  o f  t h e  doub t  t o  Chandler . "  By s t a t u t e ,  s e t t l e m e n t  by 
t h e  Corps is f i n a l  and c o n c l u s i v e  w i t h  r e s p e c t  t o  t h e  
S e a g e a n t ' s  claim a g a i n s t  t h e  Uni ted  S t a t e s .  31  U.S.C. d' 

S e r g e a n t  Pa t te rson  c o n t i n u e s  t o  pu r sue  t h e  matter o f  t h e  
r e p a i r  b i l l  d i r e c t l y  w i t h  Chandler .  

I n  t h e  course of  a t t e m p t i n g  t o  col lect  from Chandler  
t h e  $8,685 it p a i d  on S e r g e a n t  Pa t te rson ' s  claim, t h e  Marine 
Corps s e n t  Chandler  a form l e t t e r ,  d a t e d  June  21, 1982, 
i n d i c a t i n g  t h a t  it would i n i t i a t e  s e t o f f  a c t i o n  u n l e s s  it 
r e c e i v e d  payment from Chandler  w i t h i n  30 days .  Chandler  
a p p a r e n t l y  unders tood  t h i s  l e t te r  a s  a p p l y i n g  t o  P a t t e r s o n ' s  
claim a g a i n s t  it f o r  t h e  $2,814 repair  b i l l .  Some months 
l a t e r ,  Chand le r  wrote t o  t h i s  O f f i c e  a l l e g i n g  an improper 
s e t o f f  i n  t h e  amount of  $2,800 and denying l i a b i l i t y  f o r  t h e  
r e p a i r .  The r e c o r d  c o n t a i n s  no i n d i c a t i o n ,  however, t h a t  
any amount h a s  been set o f f  i n  connec t ion  w i t h  t h e  r e p a i r  
b i l l ,  and t h e  Marine Corps s ta tes  t h a t  C h a n d l e r ' s  under- 
s t a n d i n g  t o  t h e  c o n t r a r y  is i n  error.  Whether Chandler  is 
u l t i m a t e l y  l i a b l e  f o r  t h e  r e p a i r  is now a p r i v a t e  matter 
between it  and S e r g e a n t  P a t t e r s o n .  S i n c e  Chandler  d o e s  n o t  
q u e s t i o n  t h e  p r o p r i e t y  of  t h e  $8,685 s e t o f f  f o r  t h e  v a l u e  of  
t h e  mobile home, w e  deny t h e  claim. 

S 2 4 2  (1976)  (now c o d i f i e d  a t  31 U.S.C. § 3 7 2 1 ( k ) ) .  1 

S e t o f f  A u t h o r i t y  

Chandler  con tends  t h a t  t h e  a g e n c i e s  i n  t h e s e  cases l a c k  
a u t h o r i t y  t o  s a t i s f y  t h e i r  claims a g a i n s t  t h e  carrier by 
a d m i n i s t r a t i v e  o f f s e t .  C h a n d l e r ' s  p o s i t i o n  is t h a t  since it 
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contests its liability for damages to the mobile homes, the 
setoff provision of the Federal Claims Collection Standards 

i (FCCS), 4 C.F.R. 5 102.3 (1983), does not apply because the 
claims against Chandler are not liquidated or certain in 
amount. We conclude that administrative offset is 
authorized in these cases. 

The FCCS, 4 C.F.R. Parts 101-105, are regulations 
issued jointly by the Comptroller General and the Department 
of Justice implementing the Federal Claims Collection Act of 

' 1966, now codified at 31 U.S.C. S 3711. That Act, the first 
legislative attempt to establish a government-wide debt 
collection program, did not mention administrative offset. 
This apparently was in recognition that the government has 
the same common-law right as any creditor to apply against 
the debt money in its hands belonging to the debtor. See 
United States V. Munsey Trust Co., 322 U . S .  234 (1947); 
Social Security Administration-Debt Collection, B-210086, V 
July 28, 1983, 62 Comp. Gen. - The FCCS directs agencies 
to collect by offset "claims which are liquidated or certa@ 
in amount in every instance in which this is feasible." 4 
C.F.R. S 102.3. 

The phrase "liquidated or certain in amount" is not 
defined by the FCCS, and it is not clear from the language 
of the regulations exactly what limitations it places on an 
agency's use of setoff. We have held, however, that'the 
government may set off the estimated amounts of its claims, 
Metro Machine Corporation, B-187178, October 7, 1976, 76-2 
CPD 323, and may do so even in the absence of final resolu- 
tion of the underlying dispute, Frank Briscoe Company, Inc., 
B-161283, March 16, 1976, 76-1 CPD 177. The use of this 
method of collection is not conditioned on whether the claim 
arose out of contract or otherwise. Nabisco, InC.8 
B-184506, October 29, 1976, 76-1 CPD 189. 

Thus, an agency's use of setoff is not barred where, as 
here, the debtor disputes the amount that it owes or its 
underlying liability. 
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We agree w i t h  t h e  A i r  Force t h a t  $ 4 1 . 1 5  may be refunded 
to Chandler under claim 2-2608885(15)  and w e  deny t h e  
remaining claims. 

of t h e  United  States  
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