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recision re: Iannucci:1o Construction Co.; ACAT Corp.; by
Robert F. Keller, Deputy Comptroller General.

Contact: Office of tf.a General Cougsel: Procucement Law II.
Orqauization Concerted. General Service. Adainistration.
Authority: 43 Coap. Gen. 206. 55 Coup. Goe 443, 44 CouF. Gen.

386. 40 Coap. Ge n 21. 54 Coap. Geo. 320. -41 C.r.R. 5.
8-185792 (1976). 3-190191 (19783. q-146343 (1961). F.P.8.
1-2.405.

A low bidder protested the rejection of its bid as
nonresponsive, and the second low bidlet proteated the
subsequent acceptance of the low bid. The agency's determination
after tho bid openinq that funds were available for certain
alternate items was proper. R!nor informalitieo or
irrsqularitieu in bids may be either cured or wvlwed, whichever
is to the advantage of the Government. Did defects may be waived
for work in an item which will not be ciarded and for one
concerninq a subcontractor listing requirement for a cattgory of
'uoa4 compriuinq less than three and one half percent of the
entimaaed contect price. An alternate item for which the agency
determinhi that funds were insufficient and for which funds will
not be obtained after the award may not be evaluated for
purposes of award. (HTM)
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1. Federal Procurement nLegulationis do not prohibit
procuri nq aguncy from dotermi ning after bid
opening the amount of funds available for award
and, colsc(JqLI'ntly, the cleterini nation as to wlich
alternate items will he awarded may be mad. after
bid opening.

2. Defect in bid for work in alternate aid item
Wlich will not be awarded because of unavail-
ability of sufficient funds may be waived as
immaterial and bid may be considered responsive.

3. Defer c in bid concerning subcontractor listing
requirement may be waivcd where category of * rjrk
corcecned comprisr-i less than 3-1/2 percent of
estimaced contract price becausc listing should
not have been required ii: such circumstances.

4. minor inforsnalities or irregularities in bids
are requirad either to be cured or waived,
whichever is to the advantage of Governnenit.

5. Where civilian agency makes determination at
thc tlme of award that amount of funds evaila-
11c for project is insufficient to cover alter-
natc item in quEstion, and agency does not
expect to obt-in Funds for alternate item after
award, such alternate may not bc evaluatod for
purposes of award.

Iznnuccillo Construction Co. initially )rotested
t c cejection .I its low Lid as nonresponsive by the
c'. tracti nq officer of the General Ser-ices Adrdinis-
tration (GSA) lUegion 1 under Project IlI 77653 for
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air conditioning and buildingc modernization of the
Pederal fluildi ny in Providence, Rhode Island. Sul:i;e-
quently GSA lieadquarterr. has taken a positior contrary
to the contractinq officer's de±cision and determined
that lannoccillo' s bid properly could he accepted.
ACMAT Corporation, the second low bidder, Ials prje-
tested the proposed acceptance of Iannucillo':s btd on
the ground thaLt the bid did nut comply with the subcon-
tractor listinq requir remest c-f the invitation for b ds
I Ff) . A-"ird is being wI;.:.:ield p[-n(ding resolution of

this protest.

The IrB required a base bid and bids for 8ertair.
add-on alterniltes for additional work. In Sctton 01000
of the IFB, Clause 11, the Government reserved the right
to accept "any, some or all" of the bicL on the alternate
work in making an award. The FlB also containeJe a sub-
contractor listing provision which required each bidder
to furnish with its bid the name and addrcss of the sub-
cortractor which would perform each of certain specified
categories of work. If a specified catejcry was not to
be purformted by subcontract, the bidder had to list itS

own nrime for that category. If a category was to be per-
forme'j in part by the bidder and in part by another firm,
the bidder haed to desc:ribe the portion of work to be
pcr.')rmc'd by each. The In-a warned that failure to cormply
with the subcontractor Listing requirement of the
invitation would require rejection of the bid as non-
responsive.

For two of the categories of work on the subcontrac-
tor listing form, the wood windows and metal doors and
frrmes categories, Iannuccillo entered the names of sub-
crntr-actors with the notation "furnish only" and did not
en er the names of suhcontractors- or its own name for
the balance of the work (installation) for these two
categories. The contracting officer rejected Iannuccillo's
bid as nonrasponsive for tailure to comply with the sub-
contractor listing reciiiirrnent of the TFB. Iannticcillu
rotosted the rejection of ts b d, arguing that because

it entered its own name for the Carpentry category it
was unnecessary to list itself avlain for the installation
of wuo. windowv and mel:al door:; ind frames, since it is
trade practice for carpenters tc make such iv.4tallations.
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Ior the foIlowin'j reaIson5l we agr-ee with GSA lle-adutar-
ters alid hol] that lannucccill' u bi.lr may be cpnsideredl
for aiward.

Ihe req ii rernernt for listing nubconL-r.i tors is de-
signud(I to eli m nat's the pr-actice ot bid shoppi ng and is
consider-ed a mat-e rial ŽCr)uirement of the invitation.
43 Crimp. GCei. 206 (]963). Bidders' compliance with
this requ:reihenlL, therjforre, is treated as a matter of
hid rusp'!n:iiveile.;s. Ior the pI :pose of this decision,
however, we need not decide wheth~c Iannuccillo's fail-

e to list itse] [ for the inritallation work in the
.jod WinOtIOWS and meital JOI:r; and, frramIes cCLUgorriCs

matr-ially affccted thu respennivenees of its bid. GSA
reports that the estimated :ost of the metal doors and
framer cateclory is les:s than 3-1/2 percent of the total
estimated contr-act price. Assum9rg, agrycndo, that
lannuccillo's bi ' is defective f:or failure to list itself
for this category, we I a; held such defects may be waived
where the affected catc jory of work. comprises less than
3-1/2 percent of the total estimatezd cost of the project.
George F. Jrnsen, Contractor, Inc., ShelbY Ski with, Inc.,
B-105792, July ', 1976, 76-2 CPD 27. GS/'s regulations
provido that general con:;truction categories estimated
to cost less than 3-1/2 percent of the entire contract
shall not he included whc)re subcon actor listing is
required. 41 C.F.R. 53-2.202-70( ) (1977).

A, noted above, Iannuccillo also failed -a list
itself for tUe installation portion of the wood windows
categrry. This category is wor): covered entirely by
Alternate No. 8. Subsequent to bid opening, GSA deter-
mined that sufficient funds were available for an award
of all the additional work) covered by the add-or Alter-
nates except for Alternate No. 8. lannuccillo 's bid
is lowest on the agqiregate of the base bid plus ail of
th-: altcrnate; excluding No. 8; its bid is responsive
with respect to all bidding ru::uirements on the wor)k to
be included in such award.

Thcre is no -requirement in the Federal Procurement
Regulations ( Fl R), as there is in the Defen!x2 Acquinition
IRegulation (DAR), that the contracting officer cstablir',
prioi to bid opening the amount of funds available Cor
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award of bIast bids and alternates when the amount of
funding is in doubt. Sin.ln1arly, there is no require-
ment in the I'PH for tilw p:ocuring activity to ii i:;c lose
prior to bid opening whe order of selection prioritV
of additive or deductive items. P3ark Constructiocn Com-
pany, i3-190191, July 18, 1978, 711-2 CP 42. ilherefore,
ill the case Or a civiliar agency, the ul1termination Of
the amount of available ztunding, and the dc-terminaltion
as to which altt-rnates, it any, will be awarded ;iay be
macle after hid opening. Stc1 i in9 Enqiineorincj and Con-
struction Company, __Inc. , 55 Comp. Gon. 443 (1975),
75-2 C3'D2'93. 

In this case, due to funding constraints, GSA has
miide a detern.ination tn award thil work included in
the basic bid and all of the alternates except No. 0.
Asi noted above, the I1'13 permitted GSA to make an award
for "any, some or all" of the alternates. Therefore,
a.ny ekfect in lannuccillo's b: ' with respect to the
wood window-; category, werk covered by Alternate lno. 8,
is immaterial and the bill on Lhe remaining work is
responsive. 44 Comp. Gen. 386 (1965).

ACMAT contends thatn -he contracting officer has
discretion whether or not to waive a defect in a bid
which relates Lo tile responsivenuss of the hid. ACMAT
focuses on the larjuage in 44 Comp. Gen. 3B6 (1965)
citing 40 Co!rp. Gen. 321 (1960) which states,

"* * *tie failure of a bidder to comply with
the provision may be considered as a minor
deviation which can be waived and the bid
considered responsive." (Emphasis supplied.

It argues that the contracting officer's rejection of
Y-annuccillo's bid should be rustained as being within
the discretiori of that officer. However, nctwi'thstanid-
ing the pvrmissive Ianquage used in our prior decisions
cited by ACMAT, Section 1-2.405 of thie PRp requires the
contracting oLficer either to give the bidder an oppor-
tunity to cure any dcficiency resulting from a niinor
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informality or irregularity in a bid or to waive such
deficiency, whichever is to the advantage of the Govern-
ment. Our prior decisions should not Be construed as
permnittlng bidl rejection for minor informalities or
irregularities in bids.

ACIMAT also urgus that the determinaLion by GSA to
forejo an award to lannuccillo for Alternate No. 8
raises t:u c:ljectre of favoritism. ACMAT speculates
that additional funding may become available after
award and that GSA ;rould then modify the contract to
include Alternate loo. 0.

In aldressiny similar contcntions of favoritism
in our prior decisions we have stated:

"Wh-le it may be, as in this case, that
different: combinations of items will result
in different low bidders, we elan see no basis
for: cltimiing that this is discriminatory as
between bidders. Each bidder is competing
against each other bidder on each possible
combination of items, and the compa ative
desirability of different items may well
depend on the prices quoted therefor. It
is obvious that award could not be made zinr
any combination of items to d bidder whose
a;ycregatc price for those items was not low,
merely because he happened to have offered
an offsetting lower price for wor) which is
not to be performed.* * *" H. M. Byars
Construction Company, 54 Comp. oen. 320)
rl9741, 74-2 Cl") 233; 13-146343, November 1,
1961.

The same rationale holds for a bid which may be
nonresponrsive sith respect to one item in the sche-
CIdu le.

With resuect to the possibility of funds later
becoming available, we need point out only that
evaluation an. award is to be based on the circum-
stances existing at the time of award. Here,
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GSA reportsU tL (Utfld' are rAt avzil ahi o for thi3 work
.11d( d9oeS n'ot expeicL thom to !, aivait lable at SoflICe future
daLe. There'fore, we brlieve GS A pLopel-1y excluaded
A]ternate Nlo. 8 in evaluatiVJ 1bid(s.

The j)cotent of Tan11uccl1lo Construction Co. is
sustained; the~ nLotest of ACMAr is denied.

1)2rvt6,' Conlptrollr General
of the Uni ted States




