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[ Bid Defects Did Nc: Reuder Bid Nonresgonaive j. B-192954,
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Nerision re: Iannuccillu Censtruction Co.; ACHAT Corp.; bY
Robert P, Keller, lLeputy Comptroller General.

Contact: Office of the General Counsel: Procurement Lav II,

Oorqanization Concerned: General Services Administration.

Authority: &3 Comp. Gen. 206. 55 Comp, Gen., HU4J., 44 Comf. Gen.
386, 40 Comp, Gen. 21, 54 Comp. Gen, 320, =41 C,P.R, 5,
B-185792 (1976). B-190191 (1978) . S~W6343 (1961), F.P.R.
1"'20“050

A lov bidder protested the rejection of its bid as
nonresponsive, and the second low hidler protented the
stbsequent acceptance of the lov bid. The agency’s detersination
after thn bid opening that funds were available for certain
alteraate itens vas proper. Nipor inforsalities orx
irrzqularities in bids may be either cured or werived, whichever
is to the advantage of the Governaent., Bid defects may be waived
for work in an ites wvhich will not be osvarded and for cne
conceraing a subcontractor listing requiresent £or a category ot
oLk comprising less than three and on¢ half percent of the
estinmaied contiact price. An alternate item £0r which the agency
deternine® that funds were insufficient and for wvhich funds will
not be obtained after the avard may nsot be evaluated for
purposes of award. (HTW)



J oyl st e,

e TIHE CONMPTRDLLEN GENERAL

N A a
DECISICIN . ' /h . OF THE UNITED BTATEY

- 's"_-\:‘ WALKING ' ON, I © 2804540
"J\rn"‘\ 61%
FIL I 192954 DATE: Lz2cesbher 13, 1078

MATTEIR OF: Tannuccillo Coastruction Co.
and ACHAT Corporation

DIGEST.

1. Federal Procurement Regulations do not prohibhit
procuring agency from determining after bid
opening the amount of funds available for award
and, consequently, the determination as to whiceh
alternate items will bhe awarded may be made after
bid opening.

2. Defect in bid for work in alternate nid item
which wil) not be awarded because of unavail-
ability of sufficient funds may be waived as
fmmaterial and Lid may be considcred responsive.

3. Deferc in bid concerning subcontractor listing
requirement may be wvaived where category of rork
concecned compriscs less than 3-1/2 percent of
estimeced contract price becausce listing should
not have bheen required in such circumstances.

4. HMinor informalities or irregularities in bids
are required ecither to be cured or waived,
whichever is to the advantage of Government.

5. Where civilian agency makes determination at
the time of award that amount of funds availa-
ble for project is insufficient to cover alter-
nate item in question, and agency does not
expeclt to obtain funds for alternate item after
avard, such aiternate may not he evaluated for
purposes of award.

I2nnuccille Construction Co. initially »rotested
tre rejection of its low Lid as nonresponsive by the
c.atracting officer of the CGeneral Scr-rices Adminis-
traticn (GSA) ltegion 1 underx Project IRI 77653 for
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air conditioning and building modernization of the
I'ederal Building in Providence, Rhode Island., Subse-
quently GSA lleadquarters has taken a positior contrary
to the contracting officer's decision and determined
that Yannuccillo's bid properly cculd he accepted,
ACMAT Corporation, the second low bidder, has pre-
tested the propused acceptance of Iannucillo's bid on
the ground that the bid did not comply with the subcon-
tractor listing requircemeat of the invitation for bids
(IFB). Award is being wiilaeld pending resolution of
this protest,

The IFB required a base bid and bids for jertain
add-on alternates for additional work. In Scctlion 01000
of the IFB, Clause 11, the Government reserved the riqght
to accept "any, somc or all" of the bid. on the alternate
work in making an award. The 1FB also contained a sub-
contractor listing provision which required each bidder
to furnish with its bid the name and address of the sub-
contractor which would porform cach of certain specified
categories of work. If a specified cateycry was not to
be performed by subcontract, the bidder had to list ius
own rame for that category. If a category was to be per-
formes in part by the bidder and in part by another firm,
the bidder had to desnaribe the portion of work to be
per.nrmed by each. The I3 warned that failure to comply
with the subcontractor listing requirement of %he
invitation would require rejection of the Lhid as non-
responsive.,

For two of the cateqgories of work on tle subcontrac-
tor listing form, the wood windows and metal doors and
Lrrmes cateqories, Iannuccillo entered the names of sub-
cnntractors with the notation “furnish only" and did not
en:er the names of subenntractors or its own name for
the kalance of the work (irstallation) for %these two
categories. The contracting officer rejected Iannurccillo's
bid as nonrosponsive for failure to comply with the sub-
contractor listing recuirement of the IFB. Iannuccillo
Jrotested the rejection of "ts b..d, arguing that because
it entered its own nare for the carpentry category it
was unnecessary to list itself anain for the installation
of wood windowsi and metal doorsz and frames, since it is
trade practicce for cavpcnters tc¢ make such ipstallations.



B-192954 3

For the following reasons we agree with GSA Headguar-
ters and hold that lannvecillo's bid may be considered
for award,

The reqilirewent for listing subcontrectors is de-
signed to eliminate the practice ot hid shopping and is
conszidered a material requirement of the invitation.

43 Comp. Gen. 206 {1963). Bidders' compliance with
this requirvement, thererores, is treated as a matter of
hid rvesponsiveness,  For the pr spose of this decision,
however, we need not decide vhethey Iannuccillo's fail-

‘e Lo list itscelf for the installation work in the
L2304 vindows and metal doors and L[rames catceyories
materially affected the respensivenegs of its bid. GSA
reports that the estimated zost of the metal doors and
frawmes cateqory is les: than 3-1/2 percent of the total
estimated contract price, Assumirg, arquendo, that
Iannuccillo's bid is defective for failure to list itself
for this cateyory, we lasc held such defects may be waived
where the affected catcjory of work comprisrs less than
3=1/2 percent of the total estimated cost of the projent,
George E. Jensen, Contractor, Inc., Shelby-Skipwith, Inc.,
B-185792, July Y, 1576, 76-2 CPD 27. GSA's regulations
provide that general construcetion categories estimated
to cost less than 3-1/2 percent of the entire contract
shall not bhe included whuere subcontiactor listing is
required., 41 C.F.R, 5B8-2.202-70(-) (1977).

A5 noted above, Iannuccillo also failed ro list
itself for the installation portion of the wood windows
categrry. This cateygory is work covered cntirely by
Alternate No. 8. Subscquent to bid opening, GSA deter-
mincd that sufficient funds were available for an award
of all the additional work covered hy the add-or Alter-
nates except Lor Alternate No. 8. lannuccillo's bid
is lowest on the agqregate of the base bhid plus ail of
the alternates exclueding No. 8; its bid is responsive
with respect to all hidding rcruivements on the work to
be included in such award.,

There is no requirement in the Federal Procurement
Regulations (FPR), as thoere is in the Defense Acquisition
Regulation (DAR), that the contracting officer establich
prio: to bid opening the amount of funds availalle for



B8-192954 4

avard of basc bids and alternates when the amount of

funding is in doubt, Similarly, there is no require-

ment in the FPR Lor vhe procuring accivity to disclose
prior to bid opening the order of selection priority

of additive or deductive jtems. Park Qqnﬁlgngiqu Com-
pany, #-190191, July 18, 1978, 78-2 CPL 42 Therefore,
in the case of a civiliar aqency, the det ormxnaLiun of
the amount of available Junding, and the doetermipration
as to which alternates, if anv, will be awarded .nay he
made after bid opening, Sterling Engineering and Con-

struction Company, Inc., 55 Comp. Gen. 443 (197%),

75-2 CrD 293,

In this case, due to funding constraints, GSA has
made a deternination tu award the work included in
the basic bid and all of the alternates except No., 8.
As noted above, the II'B permitted GSA to make an award
for "any, some or all" of the alternates. Therefore,
any defect in Iannuccillo's b:? with respect to the
wood windows category, werk covered by Alrernate No. 8,
is immaterial and the bid on the remaining worlk is
responsive, 44 Comp. Gen. 386 (1965).

ACMAT contends that -he contracting officer has
discretion whether or not to waive a defect in a bid
which relates to the responsivenuss of the bhid., ACMAT
focusus on the larjuage in 44 Comp. Gen., 386 (1965)
citing 40 Comp. Gen, 321 (1960) which states,

vk * *thc failure of a bidder to comuly with
daviation uhch"FEh be walvcd and the bid
considered responsive.” (Fmphasis supplied.)

Tt argues that the contracting officer's rejection of
Tannuceillo's bid should be sustained as being within
the discretion of thalt officer. However, notwithstand-
ing the permissive langquage used in our prior decisions
cited by ACMAT, Scction 1-2.405% of the FPR requires the
contracting officer cither to give the bidder an oppor-
tunity to cure anyv dofiiciency resulting from o ainor
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informality or irregqularity in a bid or to waive such
deficiency, whichever is to the advantage of the Govern-
ment.,  Our prior decisions should not be construed as
permitting bid rejection for minor informalities or
irreqularitices in bids,

ACHAT also urges that the determinazion by G5Aa Lo
foreyo an award to Iannuccillo for Alteyrnatz Ro, 8
raises tue cpectre of favoritism, ACHMAT speculates
that additional funding may become available after
award and that GSa would then modify the contract to
include Alternate No. 8,

In aldressing similer contentions of favoritism
in our prior decisions we have stated:

"Whtle it may be, as in this casce, that
different combinations of {tems will cesult
in different low bldders, we nan see no basis
forr claiming that this is discriminatory as
between bidders. Each bidder is competing
against each other bidder on each possible
combination of items, and the compa- ative
desivability of different items may well
depend on the prices quoted therefor. It

is obvious that award could not bSe made un
any combination of items to 4 bidder whose
agyreqgace price for those items was not low,
mercly because he happened to have offered
an offsetting lower price for work which is
not to ve performed.* * *' H, M. Byars
Construction Company, 54 Comp. Gen. 320
(1974), 74-2 CPD 233; B-146343, November 1,
1961.

Tne same rationale holds for a bid which may bhe
nonresponsive with respect to one item in the sche-
dule.

With reswvect tn the possibility of funds later
beconiing available, we need point out only that
cevaluation and award is to be based on the circum-
stances existing at the time of award. Here,
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GSA reports that funds are rat available for this work
and does not expect them to Le available at some future
dute, Therefore, we brliceve GSA properly excluded
Alternate Mo, 8 in evaluating bids.,

The protest of Tannuccilleo Construction Co, is
sustalned; the nrotest of ACHAT is doenied.

f@.fwi'f«m.

Dorvily Comptrolldr General
of the United States
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