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Congolidated Post Housing Fund - Reimbursement
I‘rom Appropmated Funds

Nonappropriated fuud mstrumentahtms dgiffer sxgmh-
cantly from- other Government activities, From appro-

-pmatlon and'procurement’ slandpoint, obtaining goods

or services {rom nonappropriated fund Instrumentahty
is equivalent to obtaining them from nongovernmental

commer'cml sources.

..... e
Althoug,h sellmg goods or prs 'uding ser'\eriees to’ regu-
lar. governmental activities is outsn:le scope of’ proper
aclivities of nonappropriated fund: instrumentahty,
there may be circumstances in which it is: necessary
for Army to procure from such instrumentality. In such
instances Army'must prepare appropriale sole-source
Justlfleatlon establishing its need for such procurement

Obhgatlon of ﬁm‘\Umted Statcs exlsts when‘there'is
bmchng agreemcnt“lmposmg 11ab111ty on both’parties,
Such binding agreemcnt requires clear’ miinifestation of
assent by both partles. There must be ‘definite offer
and’ p051t1ve uneqmvoeal acocptance of 1t

SR R&l iy A | A L

Minutes. of Consohdatedf*Post H%!‘usmg Pund Govermng
Councﬂ meeting, | m wluch council recommé’hds that
IIousmg Fund be’ reunbursed from approprlated funds
for costq of custodlal and maintenance services it
provided:for corimon use arcas of Army quarters, do
not congtitute definite offer to enter intd b1nd1ng agree-
ment, Base commander's approval of such minutes is
not positive unequivocal acceptance which would create
bmdlng agrenment

Smce there is no bmdfng agr cenidnt between Consoh-
datéed Post Housmg‘ I'und and Army, IIousmg Fund

. voucher may nol'be paid. However, to extént that

Army has benefited from Housing Fund services, and
if drrangement is ratificd by authorized contracting

‘officer, Housing IFund may be paid on guantumm meruit

basis,
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The Finance and Accounting Officer at l"itzsimonb Army Mcdical
Center, Denver, Colorado, secks our opinioh' on the propriety,of paying
a voucher. The voucher, in the foim of a request for reimbursement,
was presentéd by the Custodian of the Consolidated Post Iousing Fund
(Housing IFund), a nonappropriated fund instrumcntality, for salaries
paid to Ilousing Fund employeces and other costs incurred in providing
maid service, cistodian services, yard cutting and watering, main-
tenance of exterior roads and grounds, snow removal in entry ways and
general policing of common use areas in transient quartcrs.

At Fitzsimons, reé‘}&onﬁibllity for pl ov%ing thcseﬂtypes of services
is d1v1ocd between thc Dlrectoratc of: I‘acll1t1cs Dnginccrs (DI‘AI‘), and
comrmand structure, : :DFAE did’ prov1dc nominal maintcnance ser\nces,
"including trash collection, but did not provide any of: fhe ‘oth@r services
to the housing arcas in question, The Goverriing Coincil of the Housing
Fund decided to provuie these services itself, and paid for them by col-
lecting service charges from permanent residents of bachelor officer
quartcrs and bachelor enlisted man quarters. DFAR did not supervise
the work performed by the Housing und, nor did it approve the costs

incurred.
4}

;“‘At its mcctmg of May 25, 1978 égthe Govermng Councxléof the" I-Iousmg
I‘und"rccommended that’ about‘ 5,,1‘7 000 of: f1sca1;<year 1978¢ é])propriated
funds bo made avaﬂable to'r eimburse’it for costs it, had 1ncurrcd and :
would {uclr, during the! yeeu 111‘maintaining common use areas. Italso
recommended that about 513, 000 be included in ‘the flscal ycar 1979
Coinmand Operating Budget to cover the cost of the' services’the Fund
would provide, Atthe same mectmg, the Governmg Council’ voted to
reimburse résidents for the service char) ges collected in the past if the
Housing Fund was reimbursed for the SB"VICC.S performed in {iscal year
1978.

These recommendations of the Governmg Counc11 were reported in |
its minutes dated May 31, 1978, ,On June 15, 1978, the Acting. Comnnnder
of Fitzsimons sent a memorandim io tlc Premdent of thc' Fund st'ﬁ.mg
that the minutes of I '\[ay 31, 1978, were "reviewed" and ' approvad

On June 21 1978. the, Custadian of the IIousmg Pund submltted a
request for rexmbursement to the Finance and Accounting Officer of
Fitzsimons. The Lequest was submitied on DA IForm 2496, which is
designated ""Disposition Form, "

The Fifiance and Accounting Officer aslks (1) whethcr pay‘ment for
these services can be considered a proper use of approprlated funds;

(2) whether the Disposition Form, as prepared by the Housing IMand
Custodian, meects the requirements of AR (Army Regulation) 37-21 to
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establish.and record a comr. 'tment and obligation of approriated funds;
and (3) whether the commanding officer's appraoval of the [lousing Fund
Council minutes constitutes the creation of a valid contract and obliga-
tion,

~ Under 31'U,S.C. § 628, approgviaticns ‘can only bat used for the pur-
pose Tor which they were appropriated, Without speeifie statutory
authomty, appropriated funds are not available to support activities of
a_nonappropriated fund instrumentality, whether or.rot a Covernment
ofﬁcxal approved an expenditure for this purpose,. In’ this case,:, however,
many of the senvices provided were the responsibility of the Government,
rather than aCthlth‘S of the Housing Fund. See AR 210~16, paragraph
2-2,a; AR 420-72, ‘paragraph 2-1; and AR 210-52, paragraph 502, c(l),
Table 5 1, There is no question that the Drocurement of these scrvices
was a ""proper use of appropriated funds', if the procurement was other-
wige properly made, i
St Wi ke
- An’ answer to the eontractmg offleer s sccond"questlon is! perhaps
u.mecessary s1nee we, eouc:lude, Adiifra, that” no vahd ‘contract was ever
made with' ‘theFirid, However, we must poirt outithat:a "leposmon
Form! ‘baccordmg to AR 340-15, is the equlvalent ofFan intery offlee
memorandum. In a recent decision, we were faced w1th several sumlar
mstanccs of ‘Departmeént of the Army operatlng act'v1t1es obtammg goods
or services from nonappropriated fund’ iu.,trun‘entalihes. .See’'58 Comp,
Gen,; 94 (1978). One of the-cases,.. B- 1&8581 also’ mvolved the provision
of custodial services to common use'areas of quartérs by employeef of
the nonappropriated fund instrumentality, In that decision we discussed
ine status, of‘ nonapproprmted fund instrumentalities (NAFI). We con-
cluded:
\\ g
it % Thus, for all‘rpraetle'xl nurposes from an
appropriation and proeurement dtandpoint, the ob-
taining of goods and services from a NAFI is tanta-
‘mount to oblaining them frox | non-Governmental,
. commercial sources. '

Al e alle b ats
o a o by a2

NI \Tﬁlfl* 'Is exist to! l?glp foster the morale ‘and
welfare’of nuhtary personnel and their dependents.
# %% Providing regular Defense Department operatmg
activities with goéds or services is not-~ " tly're-
lated to that purpose % % % Thus, as a general propo-
sition, we wouldlview the sale of goods and services
by NAT'Is to regular Governmeuntal operating activi-
ties Lo be oulside the scope of the NAI"IS proper
function, = = %
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\ "We recognize, however, that there may be

circumstances where, as a practtc al matter, procure~

ment through a NAI'l may be necerssary For example,

there may br organizational or fupctmnal reasons which

dictate the irnpracticability of haying serviees furnished

by other than a NAFI, #* % % In such cases, appropriate

sole~-source justifications should’he prepared, and * #%

regular purchaseé orders, i;e. DD Form 1155, should be

utilized rather than mtra-agency orders, "

vaihin b " Copht i e £
"'Althoh}’gh the "DlSpOSltlDl’l I‘orrn is not’the’ proper document to

record a. purchase order obhgutlon of this type;. ,according to Army
regulatlons, its use.is not necessqrily in violatioir of ‘31 U, S. C,
§'200(a) which preecliides the recoiding of an obligation unless it is
supported by documeéntary evidence of a binding agreement between
the parties. As explained in the report of the Committee of Con-
ference: ,

i
I

ok %k % It is not necessary, however, - that this
bindmg agreement be the.final formal cont:a’t on
any spec1f1ed form, The primary purpose is to
require tliat there be an offer and an acceptance
imposing liability on both parties, * * %!

H.R, Rep. No. 2663 83d Cong., 2d Sess, 18 (1954).
i

%Tlnsrbrings ps 16 'qhe contractmg&ofﬁcer's third questwn about the
e*'i‘ect of: the com&nandmg ofi‘l.cer [ approval of the ‘Tlousing Fund Council
minutes in, cxc;_':t‘ Jg.a binding' contractual obhgatzr n,

PR .»i,. Mg 47 -3 4 o
~W“1ﬁ$f‘?étati*§?1%f%assent by both\\of the E‘artles 1s’¥rfleces ary to
rn#aieia bmdmg‘f‘?zontract There mu.,t be s definite ‘offer and an
unequl&‘ocal acceptance of it. ., Youngstown Steel Erectmg Cov. V.. .-
MacDonald® Dna‘meemng Co., 1:34 I, Supp. 347, 339 (N, D. OChio1957),
10 bind the oiteror, the acceptance must'be positive and unambiguous,
United"States v, Braunstein, 75 Ir, Supp, 137, 138 (S, D.N, Y, 1947)

35 Comp..Gen, 272,7 274 iIijoﬁ)

hER P (X LR i ﬂx‘}«if-? "! ‘: ‘—h 3
s 'I‘hcz}f@ls*:ﬁo 13‘5%‘3&1011 m the record that any oi‘flcer of the Umted
Staxes,a al.}EhOI‘IZEd to'?'do so,,grequested the Housmg I‘und to pronde

,,,,,

thie,‘ser\rlcesf in questfon. Ra‘cher. 1t seems clear that the" ‘Housing Fund
-ﬁﬁbwdcd these scrv1cc.s af its"own inltlatwe. ‘Until the énd of May
1978 it did not even- reques;t that it be paid for. .thesé services.  The
rccord does not'contain any documentar_,r evidence of an agrcement
covering the perlod October 1977 through AMay 1978, which required the
Flousing Fund to"maintain the billeting arecas and required the Army to

pay for these maintenance services,

=
aﬁs

s
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For the period after May 1678, the only.documcnts which could
possibly create a written binding contract are the May 31 Housing
Funid Governing Council minutes and the June 15 approval of those
minutes by the Acting Commander of Filzsimons, The Disposition
Form, signed only by the Custodian of the Housing Fund,” who hag no
authomty o obligate appropriated mofiies of the United States,
certainly.does not create an agreement binding on both the Army and
the Ilousing IF'und. The contract, if it exists, must be contained in
the minutes and the Acting Commander's approval,

The crucial language of the minutes is contained in paragraph 6a
and’ paragraph 8. ;ragraph 6a-states, in part

M % The counc11 recommended that a total of

‘%12 045 15 be made availablé\from appropriated

funds for 'Y 78 to off set custs associated with

maintainmg cornmon use areas, This amount to

be cost shared by DIO ($09, 997,15) and DFAE

($2 048. 00)

”The covnc.ll further r ecommended ’rhat 4n estimated
amount of -$13, 250, 50 be mcluded in, the FY 79 Com-
mand- Operating Burget (COB) to cover this expense

to be'cost shared by DIO (%10, 988, 00).and DFALL

(%2, 252, 50) (see inclosure number 3 for explanation

of expenses)

Paragrar oh 8 states:

YRecommend app1 oval of paragraphs 6a and b and
paragraphs 7a, b, and c, above."
A ol e i

- We are unable to° construe the nunutes as.a definite: \ffer by the
'(Ic.usmg l' und to'enter into a birding agreement Tlere is no indication
‘in the mmutes that theﬂicusmg IFund intended’ to 'obligate itself i0 per-
form“mainienance services. The’ Govermng Council merely recom-
mended that app vopriated funds be made available tc offsét the costs
of maintaining common use areas, These are not the clear words of

sent rniecéssary to reaie a confract. “

N
T"Fd&

.T‘ven if we were to decide tha’t the ]anguage ofajchesGoverning Council
minutes was an offer, it 10"c1ear that the Acting Commander" ‘action of
June 13, 1978, does not constitute a 'positive, unamblguous, ‘and uncuuer-
cal acceptance. The Acling Commander's endorsement indicates,’ ‘nly
that he has reviewed the minutes and the March 1978 Housing. Fuar 4
financial statement and has approved them, There is no indication that
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he intended to legally bind the Army to pay for maintenance Irom
appropriated funds. Morecover, an examination of Ariny Regulation
230~ indicates that in approving the mintites, the Acting Commander
was presumably acting as supervisor of the Housing [Fund rather
than as a contracting party., Secc paragraphs 1- 14a. (2) ancl 1-14g. (3)

. we' conclude that neither’ the stposition I‘orm ‘as prepared by the
Custodidn of the Housing Fund'nor the Acting Commander's approval;
of the Governing Council's minutes creates 4 binding contract, There
is no other basis in the record to find Ihut an obligdtion of the United
States was created. '1-1erefore, the Finance and Accounting Officer
may not pay the Ilousmg IFund on the basis of the Disposition Form
£s a voucher. 5 .

T, i o - i m—i

o ""In 58 Comp. Gen. 94,@5@“‘5%&1};;11%, ‘wei‘glso‘yhdd thai?f’ vg?:cners
for: fgoods and? sermces suppl ey ;o the rmy’by nonappropriated fund
mstrumentahties ‘conld’ not?fbe paid. \However, inrany accompanvmg
letter to ile’ Secretary of’thei"Army we stated that in llght of, the 1engthy,
permd of time“that had’ elapsed since thea goo; g and; se&pces{gweqe pro-/
vided to the Army, and smce lt appeared thatithe; Armx'had theﬁuse and
benefit of the goods or services ”"the nonqppl"opriated fund mstrumentah-
ties could be paid on a quantum“mermt/quantum valebant basis,’ pro-
vided the purchases werc. ratitied by an appr opmafe contracting offirial
of the Army. We think a similar rosult is Justxﬁ «'d in the present case
as well, e ' l\,},/

o A 2
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i;,;l-[oxyeveug’; we. should pomt.d qfé‘that part of the cosf'-‘-}for \s;}uch the“

-Housmg ];‘Lnd seeks rexmbursement was#for servlces 'Whlcﬂ Jvere ‘not the

rcspcnsmlht _,rqof ‘the Army and thus" cannot be" pmd ‘for from approprmted
funds,See AR'210-52, paragraph 5-1b,fand Table 5-1° (Central ‘Account-
ing’ Supp_'f and Central Pérsonnel Adm1n15tra+1on to be paid from n.n-
appropriated funds); AR '420-72,.paragraph 2-4.a.(6); AR™20-74,
paragraph 3-2.a. The Housmg I“und may be paid on a quantum mcruit

.basis for the services iwvhich benefited the Army, provided that the pur-

chase is ratified by an authorized contracting officer, o

/%7/\'4’/44.

Deputy Comptroller General
of the United States





