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MATTER OF: Merle H. Morrow - Retroaclive Temporery
Promotion

DIGEST: Employee was detailed from her excepted
service positior to higher grade competitive
service position for 2 years without pirioxr
approval from (Civil Service Cummaission.
Commission Rule VI requires that employee
snrving under exceptecd appointment shall be
assigned to competitive service position only
with prior approval of Commission. There-
fox e, although employee was lmproperly placed
in overlong detail she may not receive retroactive
temiporary promotion. Our Turier-Caldwell
and.Rankin decisions make il cledr Lthat 17 certain
regidlatory requirements concerning an emplioyee's
entitlement to retionctiive temporary promotion
are not met there is no entitlement to retroactive
temporary promotion.

The Honorable Eleanor Holmies Norton, Chair, Ecqual
E:nployment Opportunity Commigsion (EEOC), has requested a
decisior as to whether Ms. Merlz H, Morrow, who is employed
J by EEOC in an l“(CPpter‘ 'mervice position as an attorney-adviser.
1 GS-005-13, is entitled to a retroactive temporary promotion tor
! having been detailed to perform the duties of an equal opporiunity
i specialist, GS~160-14, a posilion in the competitive service.

Chair Norton states thal on June 24, 1874, Ms. Morrow was
detaile on a temporary part-iime bams (20 hours per week) to
perform the duties of an equal opportunity specialist. After 1
year Ms. Morrow served in the equal opportuniiy spemahst posi-
tion full-time ruather than part-time, . Ms. Morrow's detail was
effected without the knowledge or approval of EECC's Personnel
Office and vpen learning of Ms, Morrow's detail the Dircctor of
Personnel ordered its termination,

Ms. Morrow filed 2 grievance requesting backpay as provided

for in F'ederal Personnel Manual (I'PM) Supplement 990-2, Book
550, subchapter S8-5c(6)(e). June 16, 1977, which stales in pa»t:
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""An employee who is detailed beyond 120 days
to a higher grade position without Civil Service Com-
mission approval, is entitled to retroa.tive temporary
promotion with backpay for the perior beginning with
the 121st.day of the detail until the detail is terminated.
Entitlement is conditional upon the employee meeting
the usual placement requirements * * % (Comptroller
General decisions: 55 Comp. Gen., 53 (1975) and
B-183086, March 23, 1977), "

The Directior of Personuel, EEOZ, denied Ms, Morrmw's
grieviance because EEOC had never requested nor received Civil
Service Commission approval for appointing Ms. Morrow to a
competitive service pesition as required by Rule V1, Section 6.5,
of the Commissinn's regulations. That rule siates:

"Assignment of excepted employees,

'""No person who is serving under an excepted
appoiniment shall be assigned {o the work of a posi-
tion In the competitive service wilthoi't prior approval
of the Commission. "

Chair Nortion concludes that;

""Ms. Mocrow appears 1o be locked into a
'Catch-22' situation. She is cntitled to backpay
under Chapter 550 because prior approval for the
detail was not received. ITowever, we have denied
these benefits because prior apprcval for the detail
from the excepted to the competitive servicc was
nol sccured and the detail was, thereby, deemed
'illegal, ' From my reading of Chapter 550 it appears
that Ms. Morrow is entitled {o backpay because she
was detailed to a higher grade position, for a period
longcr than 120 days, without prior approval of CSC.
Your decision, 3-133086, In Ra Reconsideration of
Turner-Caldwell (March 23, 1977} is insiruziive, but
does not address the excepted-compelitive service
complication, # # ="

In 56 Comp. Gen., 427, our Turner-Caldwell decision referred
to above by Chair Morton, we sfaled the ruleé concerning whether
an employce was entitled 1o a reiroactive temporary promotion for
Loing placed on an overlong detail as follows:
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'* % # we adhere to the view that under the
detail provisions of the I'PM, an agency herad’s dis-
cretion to make a detail to a higher grade position
lasts no louger than 120 days, unless proper admin-
istralive procedures for extending the detajl are
followed., We further affirm tha! a vioclation of these
provisions is an unjustified or unwarranted personnel
action under the Back Pay Act, 5 U.S,C, § 5596 (1970),
for which 'the corrective action is a retroactive tem-
porary pramotion and backpay, as set {srth in our
decision 56 Comp. Gen, 539, supra. Il is necessary,
however, tlmt the employee gafisly the requirements
foria retroactive itemporary pr o:notion. In this con-
nection, ccrtain statutory and —~egulatory require-
‘ments could’ 'affect the entitlements of an employee
ot'ierwise qualified for corrective action ag a result
of an improper extended detail, * * *'!

It may 'be true, 28 Chair Norton points out, that Ms. Morrow

ﬁnds herself in a "Catch-22" situatiop .. 7. {Tyrner-Caldwell
deusmn,, citéd above, makes clear thy * e o -r_y improperly
extepded”detml auiomaticelly requir 29" 'ht an iward of a retro-
active:temporary promotm'l ‘be mdde; tc i - ployee so detdiled.

In our decision'Maiter of William Rankin, 'uT. . 56’ Comp Gen, -
432 (1977). we held ihat an employee who w8 detailed © to a Gb 17

to a retroactive temporary promction becausn Commismon regu-
lations require that the Commigsgion give its prior approval befure
a promotion to the supergrade tosition may be effected. The sit-
uation here is similar to that in Rankin in that the Commission
never gave its prior approval toNs. Morrow's assignment to the
competitive service position as was required by Rule VI.

. Since the Commission's prior approval of such an assignment
was required by the regulations, Ms, Morrow may not be grinted a
retroactive +emporary promotion.

F\/ . 71,

Comptirollér General
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