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MATTER O+<; Stella P, Rasp - Claim for rietroactive
' Promotion and Backpey

DIGEST: 1. Civiliin employed by the Department of the
Army as a licensed vncational nurse at the
CS-3 and GS-4 grace levels between 1972 and
1974, who was given responsibilities ordi-
nnrilv reserved 1o grade GS-6 regiatered or
vocational nursea during that period of time,
is not entitled to a retroective temporary pro-
motion to grade GS-5 wvith backpay, since
Fedéral employees are entitled only to the
salaries of the positions to ‘which they are
actually appointed regardleas of the dutien
perform United States v. Testaq, 424

- U. 8, 392 (1978Y. . -

2, 'The principlea set forth in 55 Comp. Gen, 539
(1975) and 56 Comp. Gen. 427 (1977), concern-
ing the promotion of Federul employees on
official temporary details to higher grade level
positions, have no application to a claim for
retroactive promotion by an employee who was
not officially detailed to a higher grade position,

This action is in response to . correspondence received from
rs;Stella F. Rasp, 5464 Ketcaikaii Street, El Paso, Texas 70024,
in vh:lch she requc3ted redonsideration of Settlement Certificate
Z-'4785833 dated June 14, 1878, issued by our Claims Division, die-
allowing her claim for a retroact:ve temporary promotion and hack-
pay for the period October 17, 18/2, to Muay 31, 1974, Incident to her
employment wlth ‘the Department of the Army,

Mrs. R.as’p WE&B h.- ed\by the Army on October 15, “972,'as a
licensei vocational nurs¢ (LVN), girade GS-3, at the W “liam
Beaumcnt Gene'-al RHoapital, Fort Bliss, Texas. Two d&_'s later
she was assigned a variety of importsnt responsibilities 1. ,lving
patient care, which responsibilities included the measurmg ana
administering of medications orally, intramuscularly and sometimes
intrav-nously.

It appears that Mrs. Rasp performed all of her duties in a satis-
factory and competent manner, even thnugh some of the work she
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was asked to do (i. e., administering medications) was reserved

for registercd nurses in higher grade levely under established

a¢ ninistrative guide’’nes, It is indicated that LVN's were given
some of the duties ordinarily performed by registered nurses as the
result of personnel shortages and patient overloads at Beaumont
General Hospital at the time, This situation prompted Mrs. Rusp
to make inquiries to appropriate governmental authorities, and
eventually, in May 1974, the practice of using LVN's at the GF-3
and GS-4 levels to perform 3ome of the rnore snphisticated Auties
usually performed by registered nurses was stopped at the hospital.

‘With respect to Mrs. Rasp's grade classification during this
period, it is indicated that in April 1473 she was promoted from
grade GS-3 to grade GS-4, and that she remained in grade GS-4
through May 1074, She was appavently cissatisfied with hor grade
cinssitication during this time, and in regponse to her general
inquiries concerning her correct classification the Civil Service
Cormunission advised her of her entitlement to file a formal classifi-
cation appeal. It is not indicated, however, that she ever did
submit such an appeal. :

- On May 23, 1377, Mrs. Rasp did ﬁle a ciaim with the Department
of the Army for retroactive temporary promeotion to ‘grare GS-3 and
backpay for the period Octcber 1972-May 1974, She aug;asted that
during that time she had performed the duties of a regis: tlred nurse
at the GS-5 grade level, and that she wus therefore entitled to a
retroactive promotion to that position in accordance with Comptroller
General Decisior: B-183086 of March 23, 1877,

Upon a review of the matter, Army autnorities concluded that
Mrs. Rasp had in fact performed duties commensurate with those
of a grade GS-5 LLVN between October 1072 and May 1874. However,
on July 25, 1977, the Army denled her claim for a temporary retro-
active promotion for the reason that no grade GS-5 LVN position
existed or had been established to which she could have been detailed.

Mrs. Rasp disagreed with the Army's denial of her claim and
submit’ed the matter to the Claims Division of thiz Office. How-~
ever, et previously indicated, our Claims Division also disallowed
her claim on June 14, 1977, {or substantially the same reasons as
those assigned by the Army and for the further reason that she had
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not met the minimum Civil Service Commission quahhc.l.tion
standards for promontion to the higher grade,

Mr3, Raup has questioned the correctnegs of the Claims Division
settlement, In particulur, she has suggested that she had met the

basic qualifications for appointment to a grade GS~5 LVN position
at the time in question, despite a contrary determination evidently

made by the Army in July 1873,

The gensral rule long followed by this Office and. the courts of
the United States in cases of this nature is that an employee of the
Government is enttled only to the salary of the position to which he
is actually appointed, regardless of tiie duties he parforms. When
an e:: ployee performs duties normally; performed by one'in a grade
level higher than the cne he bolds, he is not entitled to the salary
of the highier grade level until such time as he is promoted ‘to that
grade, United Sthte- v. McLean, 95 U.S. 750 (18717); Coleman v,
United Sfa!ms. I00°Ct, CI AU TI933); Dianish v. United States ,

02 (1568); 52 Comp. Gen. B3I 11973); and Matier of
Elizabeth McLau hlin, B-18655668, July 27, 1876. In Coleman v.
Onlteéd States, supra, a claimant sued to recover money allegedly
owed him because he had been required to perforrm duties at a grade

level higher than the one he held., The Court of Claims stated:

- "There are innumerable initances in the Governmient
service where enployees of a lowar classification per-
form duties of a higher classification * #* * The salaries
fixed by Congress are the salaries payable to those who
hold the, office and not to thuse who perform the duties
of the ofﬁce. One may hold the office only by appointment
by his superior, and the law vests in the superior the
discretion as to whethcr or not _appointment to the office
shall be made., Where the plaintiff has received the

salary of the off[ce to wliich he 16 appolinted e has received
&Il to which lle 18 entitied under the ?aw %ow % 100 Ct.
TI, at 43, (Emphasis snpolied, -

The classification ot pos{{ibns in the Government is now controlled

by the Classification Act of 1949, as amended, 6 U,3.C. §§ 5101-5115
(1976), under which the Civil Service Commission is emnowered to
prescribe regulations ard engage in supervisory review of an agency's
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classifications, ‘An employec who wishes a review of the grade of his
poaition may file a classification appeal at any time, either with the
employing agency or the Commiasion, In that connection, the
Classification Act does provide that in the clageification of positions,
"the principle of equa.l pay for substantiaily equal work will be
followed." 5 U, S,C. § 5101{1)(A). However, neither that provision
nor any other prmduion of the Classificatior Act creates a righ. to
backpay for a period of improper classification, nor does it change
the long establichud rule that an employee in not entitled to the benc-
Iits of a position until he has been duly uppointed to it. United
States v. Testan, 424 U,S. 392 (1978).

- Hence, Mrs. Rasp is not enfitled to the galary of a grade GS-5

VN for the period October 1872-May 1974 simply on the basis that
she performed some duties commensurate with those of the’ highez
grade cuwdsification, since she was never actiually appointed to tie
higher grade. If she believed that she was improperly classifi=d
after undertaking employment w'th the Department of the Army in
October 1872, an appropriate remedy was available to her through
the means of the classification appeal provided by the Classification
Act and implementing regulations prescribed by the Civil Service
Commission, It may be that had she submitted such an appeal, she
would have then secured a reclassification of her position at the
grade GS-5 le''el and prospective enﬁtlement to the grade ‘GS-5 salary.
However, as p: wviously mentioned, there .s no indication that she
ever filed a classiiication appeal or that the Civil Service Commigsion
wac afforded an cpportunity to investigate the matter and issue a
formal ruling nursuant to such an appeal.

Finally, Mrs. Rasp has i-eferred o decisicn B-lBSObB of this
Office as possibly substantiating her ¢laim for wetreact re promotion.
In B-133086, of December 5, 1975, and March 23,-1877, ublizked
in 55 (‘omp. Gen, 539 (19?5) and 56 Compn. Gen. 427 (1977), we held
that employees officially detailed to higher posutions for more than
120 days, without Civil Service Commission approval, are entitled
to retroactive temporary promotions with-backpay for the périod
beginning with the 1218t day of the detail until the detail is terminated.
The rationale of this rule in siuch limited circumstances is that ar
ggency has no discretion to continue employee details beyond
120 days without the Commission!s approval,. When an agency con-
tinues a detail withcut authority, corrective action in the foria of
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a retroactive tetnporary promontion with backp2y is required as of
the 121at day oi the detaml. provided the employee was otherwise
qualified and could have been promoted irto the position at that time,

In the present case, the record does not show that Mrs,. Rasp
wag ever officially detailer! to the position of registered nurse,
grade GS-5, or that che wae quaiified for appointment to a registered
nurse position, Also, the record coes not show that M.'s. Rasp
was officially detailed to a grade GS~5 LVN positica or even that
a vacan!, established grade GS-85 LVN position existed to which she
could have been detailed. As was noted in the uettlement of ousx
Claims Ditision, a detail does not occur merely throiugh an employee!s
pcrformnnce of a det of cuties, but requires assigmnent of the
¢émployee to a particular position. Since there.is no indication that

. Mrs, Rusp was ever actuall} tempornrﬂy appointed or detailed to fill
-an established grade G5-5 position, the decision io which she refers,

B-183086, is not for application in her claim, Compare Matter of
Thomas Davis, B-189873, February 23, 1878,

.It 18 therefore unnecesasary for us to consider the disputed question
of whether Mrs. Rasp was eligible for promotion to a grade GS-5 LVN
position under ininimum Civil Service Commission qualification
standards between Oc¢tober 1972 and May 1974, since she was, in any
event,. not detailed to fill a grade GS-§ LVN position. However,
we note that if Mrs. Rasp disagreed with the Army's 1973 determina-
tiou that she was then'not qualified for promotion to grade GS-5 as an
LVN, the dispute was one that could have best been resolved through
an appeal to the Civil Service Commission at that time,

Accordingly, the settlement of our Claims Division i8 sustained.

%k- fan,

DeputyComptroller Genera!
of the United States
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