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Decision re: George W. Noller; by Motert F. Keller, Deputy
Comptroller General.

Contact: Office of the General Covasel: Bersonpel law matters
Ix.

Organiszation Concersel; Generil Services Adsinistration. i

Autkority: Back Pay Act of 1966 (3 U.5.C. 5596). Classigication
Bct of 1949 (5 U.8.C., . 5101). 32 Ccap. Gen., 631. =5 C.F.R.
511. United States v. h.t.n' 4246 n.8. 392 “,1".

An employee appealed the denial. ot hi- claia to: .
retroactive promoiion and backpay for s putoa of allegedly
errcneous classification of his position. ;Although the position
vas reclassified to a higher grade, the asployee’s eatitieneat
to the coapensation of that grade 4id not begia nntil ke vas
promoted. (HTE) ,
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THE COMPTAOLLAR GANERAL /%o & |
DF THE UNITED EBETATRE
WABHINGTON, D.IE. 20048 !
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vOECISION

| FILE: 3-192560 f“ DATE:  Decomber 14, 1978 o

MATTER OF: Georgs W, Noller ]

DIGEST: Employee of tha General Services Administration

; claiming rptroactive prowotion and backpsy for

| period of dlleged erronehus clagssification and !
delays in hnving position reclassificd, is not

entitled to payment, General rule is that even :
though positton is reclascified to a higher grade i
eaployee's entitlcnen: does not commence until

he is actually promotnd to that:gréde and reither

|61|anification Act, 5 U.S.C. 5101-5115, nor Back

‘Ply Act, .5 U. S:C. 5596, create ;cubastantive right

‘to bachny for pariod of erronuous clapsification.

United States v. Teatan, 424 U,S. 392 (1976). .

; . This: acE101 in the renult of an appeal by Hr GCeorge W. Noller
' to a settlement by :ur Claime Division dnted ‘May 1/ 1978, in which
his claim for addiiional compensation 1nc1dent to the reclaSQ1 ication .
@ of his positibn was denied. ;

Lo Mrx. Noller was appointed to the position of Structural Engineer,

' GS--11, with :he General ervices Administration on March 2, 19064.

) On October 5, l969 Mr. Noller was promoted to General Engineet,

? Gs-12. Appareutly,.tha Scructural Engincer position, G3-1l, was !

' reclassified tc' a General Enginaar positior, GS~12. IL 18~ nis }
contention that the ‘position to unich he was 1nitia11y nppointud .
should have be&n classified as a_ \S 12 ‘position and that his super- '
visor believed xhia to be the case. ;lle also indicatas that the
reclassiftcation and ‘nis promotion would have been- accomplished at
an earlier du%e if werc not for the inadequate position descripuions

; submitted and the delays caused by managemeat persounel in processing

: ' an adequate poa4aion description justifying a reclassification tn

the GS-12 poaition

-

IL 1s well ‘established thai Federal Government employeces are
ontitlad only no the salaries of the' positions to which they are
appoittcd regatdleas of the duties. thuy actually perform. Thus,
even 1£|a porition to which an em; .oyce is appeinted is subsequently
reclassified to a poaition of higher grade, entitlement to the pay
of the higher grade does not commence until the employee is actually
promoted to the higher .grade., Se= 52 Comp. Gen. 631 (1973) and
court cases cited thereun.
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The clnasificatian of positions in the General Schedula 1s
governzd by 5 U,S.C. 5101-5115. Section 5115 ampawerz the Civil
Service Cormission to prescribe regulations regardluz the clas~
sification of positions. Under th; Commiesion's regulatlons the
only provisione for a retroactive effgctive date for claassification
is when there is a timely appesl which result: in the reversal, in
whole or in part, of a duowngrading or other clasaification action
wi‘ch had resulted in the reduction of pay. See 5 C.F,R, 511,703
(1959) . '

Furthcrmorw, in Uniced States v. Testan, et al., 424 U.S, 392
(1976), the United States Supreme Court held that neither the Clas-
aification Act'nor the Back Pay Act, 5 ©.5.C. 5596, creates a
substantive right to backpay fur periods of wrongful position
classification. TIn view of this, Mr. Noller is not entitled to
additional compensation as a result of any erroncous classification
of his pusition during the period in questiom.

Aceccrdingly, the settlement of the Ciaims Division denying
Mr, Noller's claim is sustained.

' yﬂ o d1y,

Deputy Comptroller enersl *
of the United States
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