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FILE: B-192516 DATE: November 8, 1978

MATTER OF: American Fidelity Fire Insurance Co.

DIGEST:

Army, although a mere stakeholder, became liable
to Miller Act surety where surety notified Army
cof unpaid claims against contractor and asserted
its prior rights to contract retainages, but where
through clerical error, Army mailed final pay-
ments to contractor rather than to surety as
agi.:ed by all parties. Surety may be paid upon
submission of evidence that all outstanding claims
have been paid and surtiy assigns to Government
any right it may have to recoup erroneous payments
made to contractor.

The Department of the Atray, Finance and Accounting
Center, India.n';;pois, Indiana, has requested a decision
as to whether the claim of a bonding company should be
paid. The American Fidelity Fire Insurance Company
(American Fidelity) has filed claims for $5,413.15
and $1,305.96 under Army contracts DAKF48-76-C-AOll
and DAKF48-77-C-0013, for modifications to buildings
at Fort Hood, Texas. American Fidelity was surety
under Miller Act (40 U.S.C. S 270) performance and
payment bonds furnished by the prime contractor, H. C.
Hodge General Contractors (Hodge). The record indi-
cates the following sequence of events.

On May 10, 1977, counsel for American Fidelity
advised the contracting officer that certain claims
from subcontractors under DAKF4B-76-C-A011 had been
received. Because Hodge hail not paid these suppliers,
the surety requested that all further payments to the
contractor be withheld pending further instructions.
On June 6, 1977, the surety advised the contractiag
officer of the contractor's failure to make payments
under DAKF4B-77-C-0013 and made the same request
concerning further payments by the Army under the
second contract.

On June 16, 1977, the contracting officer re-
ceived a letter from lodge statins that "all monios
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assigned to Ami;-icican Fidelity." On June 17, 1977,
an identical luttec .:. WacivcU from Hodge concerning
contract -AO11.

In letters dated July 13, 1977, the contracting
officer advised both the contractor and the surety
that the Government considzred itself a mere stake-
holder in this instance. The contracting officer
commented that the assignments did not qualify under
the Assignment of Claiins Act, 31 U S.C. 5 203, 41
U.S.C. S 15 (197u). It was suggested to both parties
that the Army make checks for final payment payable
to Hodge and send them to the surety in care of its
counsel. The contracting officer requested the con-
tractor and the surety to consent in writing to the
proposed procedure. The contractor consented to
this payment method.

According to the record, the contracts were
completely performed by Hodge. Final payment request
and contractor release forms were completed by the
contractor, through the surety's attorneys. (The re-
lease forms executed by the contractor on September 18,
1977, provided that payment was to be to Hodge and
American Fidelity.)

In a letter dated September 26, 1977, surety's
counsel returned all necessary forms to the contrac-
ting officer with the request that final payment be
made jo.ntly to Hodge and American Fidelity and mailed
to sirety's attorney. Ultimately the surety auth-
orized the final payment checks to be made payable
to Hodge and mailed to American Fidelity.

On Moveniber 14, 1977, the contracting officer re-
quested that the Army finance office send final payment
under both contracts to the contractor and listed the
mailing address as that of the surety's attorney.
Final payment: vouchers dated November 21, 1977, specify
Fayment to H. C. Hodge, but, the contractor's mailing
tddress is indicated.

From December 19, 1977 until mid-January of 1978,
the record indicates that the procurement agent made
numerous phone calls in a futile attempt to locate
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Hodge. American Fidelity was also unsuccessful in
its atternnts to contact the contractor following his
receipt of the checks. The record indicates, however,
that at somen point the checks were indorsed and cashed
by H. C. Hodge.

By letter of January 19, 1978, American Fidelity
made demand for immediate payment in the amount of
the final payments under both contracts.

While the surety is no longer claiming the rights
of an assignee, we note our agreement with the Army's
determination that the attempted assignments were im-
proper, since American Fidelity does not qualify as
a "financing institution" under the Assignment of
Claims Act. Regardless, the central issues here in-
volve the rights of a surety and the obligations of
the Government as a stakeholder. As stated in Home
Indemnity Co. v. United States, '[tlhe rights of the
suety in the final contract payment have long been
recognized." 376 F.2d 890, 892 (1967). In accord-
ance with the decision of the Court of Claims in that
case, immediately upon notit'mation by American
Fidelity that Hodge was in default on payments due to
various subcontractors, the Army owed a higher duty
of care to the surety in regard to the contract re-
tainages.

The facts of Home Indemnity are substantially
similar to those presented here. The surety in that
case notified the contracting officer of the unpaid
claims of subcontractors and requested that no further
contract payments be made to the contractor. The
contract was fully performed and final paymnent was
claimed by both the contractor and the surety. In
pertinent part: the court in Home Indemnity stated:

"When the contract involved here was com-
pleted, the Government was the stakeholder
of the final payment or security for which
there were two contending claimants, the
surety and the contractor. In view of
[the surety's] equitable rights in the
fund, which were superior to those of the
contractor, the Government had no right
as a stakeholder to settle Lhe question
unilaterally by paying the fund to the
contractor."
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In the inu;tent case, the Army contends that, in
mailing the final payment checks to Hodge, it did not
attempt to "settle the question unilaterally.' Rather,
it is the Army's position that the checks were improp-
erly mailed due to a "clerical inadvertence" for which
it should not be held liable. While we agree that the
Army's purpose was not to settle the questin unilater-
ally, we must conclude that under the circumstances
the Army's intention is irrelevant. Our decision here
must turn on the effect of the Army's action in mail-
ing the checks to the contractor's address.

In looking to the result of the Army's clerical
error, it would appear thaL the facts of the instant
cise almost parallel those of Newark Ins. Co. v. United
States, 169 F. Supp. 955, 144 Ct. C1. 655 (1955). In
that case the court stated:

"If it is made to appear that the Govern-
ment's officials, after due notice of the
facts giving rise to an equitable right in
the [surety], and of the (surety's] asser-
tion of such a right, paid out without a
valid reason for so doing, the money in
question to someone other than the Isurety),
the surety will be entitled to a judgment."
169 F. Supp. 955, 957. [Emphasis added.]

Based upon the cases discussed, it is our conclusion
that the Army paid funds to Hodge in which American
Fidelity had a prior right and, therefore, that the
Government is liable to the surety in the amount of
the final payments made under both contracts, pro-
vided of course, that the surety has not been able
to retrieve such payments from the contractor.

As a general rule, for a payment bond surety to
share in contract retainages, it must first pay all
legitimate claims of the laborers and materialmen
irrespective of the limits of its bond. American
Fidelity Fire Insurance CD. V. United States, 206
Ct. Cl. 570, 575, 513 F.2EF1375, 1378 (1975);
B-163427, March 1, 1968; B-161093, March 6, 1967;

.
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B-155504, Novcmbe-r 16, 1';. Mnreover, Home Indemnity,
supra, is consistent with; this rule. American Fidelity
may be paid the contract r.ttainaojv as a payment bond
surety when it submits reu ... ntblu evidence to the Army
that it has paid all the outstanding claims under the
contracts and assigns to the Government any right it
may have to recoup the findl contract payments which
erroneously were sent to the contractor.

Deputy Comptroller General
of the United States




