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MATTER OF: Pouglas C. Butler - Retroactive Promotion

DIGEST: Employze grieved due to dela) in procesaing
promotion- papers. Grievance Examxn-r found
that although pronotion papers reached
personnel office and were adted upon by
classification officeis prior to beginning
of nww‘pay period, grievant's PApers were not
appioved by Pacrsunnel Officer until after
beginning of new pav period. Grievance Examiner
coriciided thit classification officer anted
for Personnel Officer and ordered retroactive
p:omotioﬂ. Award may not be implemented sirnce
nqency regulations delegate authority to approve
promotions to Personnel Officer and he hag
not further deleqated that authority in writing.
This actio. i3 at thc request of TLeonard L. Nohme.
Director, Office of Finance, 0.S, Patent and Trademark
Office, Cepartment of Commerce, for an advance decision
concerning their authority to implement a grievance decision
awarding a retroactive promotion to an employee of &hat
vfficze, Douglas C. Butler, .

Mr s Butler 'was ‘'one of three employees wlo were
recommendeqd for ‘promotion to grade GS-13 Patent Examiner,
Whi]e thoir premotion papers were loaged in the /Pergonnel
Office on “he same day, the)effective dates of the promotions
varied in thet one was effective 'on Janvary 16, 1977,
and the cother two were offect,ve on January 30, 1977.
The two employees whose promotions were made effective
on. January 30, 1977, filed arievances to have the effective
dates made raotroactive to January 18, 1977.

In a "Decision on Formal Grievince" dated March 29,
1978, the Deciding Official, the Deputy Ascistant Commissioner
for Patents, decided in favor of Mr. Butler. The essential
portion of his decision is set forth below:

'Uﬁhar the circumstances of this case, I
agqree with the Grievance Examuner that the
approval of the promotion by the classification
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officer must be deemed tc be the act of the
Parsonnel Officer and hence of the authorizigg
official. 7Tho record in this gqrievence file
shows that the promotion of Charles L. Frankfort
was apptoved by Classification Officer Smith
on January 1e, 1977, hereas the promction of
Douglas C. Butler was aoproved by Clagsification
Officer Jeter on January 12. 1977. Since.
January 16, 1977 is the: proposed effective
promotion date, 1t is apparent that the Fatent
and Tcademark Oftice does not have authorxty to
authorize a retroactive promotlon to Charles E.
Frankfnct because his promotion was not approvecd
by the autihiorizeéd cfficial prior to the proposed
effective prromovion date. Moreover, I am not
aware of any nondizcretiocnary agency regulation,
policy or collective, barqaxnxng .agreerent
provision or right granted by statute which
mandates that vromotion take plac2? by =
Bpecific date which wonld also authorize
rekroactive prcnotion.“

Since a retroactive pLomotion was not recoemmended for
Mr. Charles E. Frankfort, no further onsideration will be
given here to his attempt to obtain & :ehroactive promotion.

Mr. Nahme oueationa whether it is proper to grant backoay
to Mr. Butler for the period January 16~30, 1977, as Lequired
by the qrievance awurd. He sticeis that while the u:ievﬂhce
Examiner found that the Classification"OfFicer had .approved
Mr. Rutler's ipromotion” on January 12, 1977,~the rscérd showe
.that the Persoiinel Officfer.did not approve the promation untijl
danvary 30, 1977. Nr. Nahme arguas thit the authority for
final appzoval of promotions had not ‘Leen deleyated to the
Classilication Officer. He states lhat-

"Department of Commerce Administ:atlve Order (DQC AO)

202-250, entitled 'Delegation of Au“horxty for
Perscnnel Management' sets forth those DOC officials

to whom authority for personrel manaqement ls delegated.

Appendix A to this sgency regulation notes that this
authority has hrnen Jdeleaated to the following:
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*The apgprova
promGgtions i
in pertinent

"SECTION 4.

Commissicner

Deputy Commipsione:

Assistant Commissioners {statutoryj
Assistant Comnissioner for Administration
Pergsonnel Officer’

1 author ity for personnel actions including
s also set forth in DOC AO 202-250 and
part states:

F/NAL LPPROVAL OF PERSONNMEL ACTIONS.,

.01 Personn
changes in e
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date specifli
Action,' ox
Service Comh
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'cover sheet
or other doc
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ed on CPb+251, '‘Notification of Personnel
other document specified by the Civil
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1rose, upon approval (individually or on
8') of the Ch-25]1 er eguivalent documents,
ument approved by the Director of

y one of the appointing officers listed

a of this order,. or by some other person
ority has bean deleqated under paragraph 3.0
Laeos (Emp“la“iﬁ addee)

d aiove, some other person .in addition to
in Appendix A may have delegated authority
ersonnel actiong, This &uthority has not
gated to other persons."

rule a pezaonnel action mav not be ‘made

to Increase the rights of an employeée %o

have made exceptions tu this rule where
clerical error (1) prevented a personnel
effected as originally iﬂterded,,(Z) resul ted
ry administrative requlations or policies

out, or (3) has deprived the employee of
Yy statute or regulation. See 55 Comp. Gen. 42
8 (1975), and decicions cited therein. The

t the second and third exceptions are not
s case,

— —




—

B~192295

With respect to delays or omissions Iin rrocessing of
promotion requests that will be regarded as administresive o
clerical errors that will support retroact:ive promotion.
applicahle decisions have drawn a distinction between those
errors that occur orior to approval of the promotion by the
properiy asuthorized official and those that occur after such
approval but before the acts necessary to effective promotions
have been fully carried out. See 54 Comp.,uen. 538 (1974);
B-183969, July 2, 1975; and B-184817, November 28, 1975. The
rationale (or d:awinq thig distinction ie that the individual
with authority to approve promotion requests also has the
authority not to approve any such reauret”unless his exercise
cf disapproval authority iz otharwise constrained by statute,
administrative policy, or regulation, Thus, where the Jdelay
or omission occurs before that official nas had the opportunity
tc exerclise his discretion with resnect to approval ot
disapproval, administrative Intent to promote at any particular
time cdnnot be established other ‘than by after-the--fact
st=tements as to what that officlal states would have been his
deicrmination., After the authorized official has exercised
his authority by approving the promotion request, all that
rem#rins to effectuate that promotion is a2 series of ministerial
acts which covld be compelled by writ of mandamus,

Tn the instant case the Grievance Examiner found that the
act of the Classification Officer must be deemed to be the
act of the Personnel Officer,.and that finding was apprcved
by. the deciding official. Such a finding is tantamount to
findine that the Classificatinn Officer was an official bhaving
been ‘deleqated the authorit ty to approve nromotions.. The
Department of Commerce Administrative Order DOC AO 202-250,
section 4 provides that approval of personnel actions may
be exercised by one of the officials listed in Appendix
A of that order or “* * * Ly gome other person to whom
authority has been delecated under paragraph 3.01% » = =
Paragrawh 3.01 is set forth below:

"Author ity is hereby further delegated tc
officers and emnloyees who are listed in 2poendix
A of this order, and to such other ‘employees of
the Government as .may be svecifled in this crder
or designated or apbroved by the Director of
Personnel in writina, tc administer and conduct
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personnel management activicies and process

personnel actions in both the Department and Field
Service, subject to the limitaticne and authorizatjons
outline@ in this order." (Emphasis added.)

The other provisicns of the orfder are not capable of being
interpreted as delegating to the Classification 0fficer the
authority to appiove promotions., Thus, unless the Director of
Personnel has made the delegation in writing as iequired Ly
DOC AC 202-250, section 3.01, the grievance award wculd
be. in violatlon of valid agency regulations ard, as such,
unenforceable. B-180010.11, March 9, 1277. M.. Nahme on
bel:alf of the agency states that no further delnrgations
were made.

Accordingly, since there exists no administrative error
which would form the basis for a retroactive promotion, we
hold that the arievance award may not be implemented.

73 koA

Deputy Comptroller General
of the United States





