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THE COMPTROLLER GENERAL,
OF THE UNITED sraree 674

WASBSHINGTON, ©.C. OB 8

FILE: B-101943 DATE: QOetober 16, 1978

MATTER OF: Use of Government Property by Private Firm for
Commercial Purpose

i DieegT: 1. Private party wants'to xmcrofﬂm Government records
| for commercial purpose, ' Bureau of Land Management
i (BLLM) is currently unable to fulfill duty to make
records available to public. License for use of
Government property by private party mnay be granted
if use will not Anjure property and will be beneficial
to; Government. If license is fgravted. private party
. pr}oposes providing copies to Rubllc and pelling copizs
tc/ BLM. Because of cloge coanection between private
and governmental purposes, lice:se should not pe

granted.

2, U\nder the Federal Land Pi)hcy and\Management
At of 1876, the ‘Bureau of Land Mariagement (BLLM)
halj " uty to provide copits of mining claim notices
to {the public for a reéasonable féee. BLM shouid
fuifill its duty either by providing the service itself
‘or procuring it in eccordance with the Federal
Procurement Regulations.

------

for da.mage 'to privately-owned equipment Kather
than Governinent incurring possible liabili‘y,
‘contract shaiild require contractor to assume.
risk’ of-such 108s. Contract should also ectablish
conditione for contractor's acceis to Government
property without disruption und costs borne by
Government should ke takern intc account in con-
tract _rice,

This deciaxon to the becretary of the Interior is i1, response to
an inquiry from the Deputy Asaistant Secretary for Policy, Budget

' and Administration, Department of the Interior (Denartment) as to
) whether the Bureau of Land Management (BLM) may, by lease or
al -
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otherwise, make space available in BLM. Stite Omces to a commer-
efal firm which wishes to microfilm public documentn which will
then be used to provide a filing service for mining c¢laim holders.

It also appears that the firm intends to sell copies of the microfilmed
documents to the putlic, upon request. The inquiry states that the
BLM: :

"* x * hap exclusive resporsibility for managing round

450 million acres of federally-owned lands. Information

on the status of land actions concerning thesc lands is

maintained at the several State Offizes of the Bureau,

"Public rooms are mainiained at € 1ch State Office where

the general public has accéss to certain files and records

pertaining to land status and leasing activities of the

Bureau, These files and records are furnished upon

request for public inspection and are controlleug withii

the confinea of the public room by a TBureau employer;,

Copies of file material and records are avaiiable under

a fee schadule established pursuant to the Indepeadent i
Offices Appropriation Act of 2952, (OMB Circuviar A 25) i

"Section 314 of the Fedeial Land Pohcy and. 'Janagement

Act of 1976 (P. L. 94-579) requires eacl locator of a

mining claim to file a copy of the notice of location with

the BLM State Offices. An estimated 2 million claims

will'be recorded with us before October 22, 1979, Annual

assessment nottces must alsc be filed for record. These

location and assessment notices will Le incorperated into |
our existing 1and title records system and will be subject ;
to the sama procedural requirements as al. other

records., . .is‘includes providing copies at nominal

cost to members cf the public,

""At the present tifne, a backlog of documents exists. -
The backlog was created by the time requirements )
specified in the’Act-which resulted in 152, 000 claims E
being recorded between October 21, 1976 and i
Decernber 31, 1877, The Bureau is in the process
of obtaining adequate equipment and automated pro-
cesses to handle the backlog plus expected future
filings.

"A private firm has requested permission to install
microfilm cameras in various BLLM offices. The
stated purpose is to act ag agents for mining claim
locators in filing required documents with the Bureau,
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They wish to photograph all documents filed to date
as a means of determining who has recorded claims
with BLM and thereby develop a list of who will have
to file assessment notices. They will then offer a
tiling service to those individualas and companies for
a fee, Almo, they have offered to perform microfilm
services, storage end retrieval to BLLM for a fee,

"The Bureau has denied this company the use of Govern-
ment space for a commercial purpose in the ahsence

of specific statutory authority to provide or lease spare
to private parties. (See 14CG169, A-57020 August 28,
1934) We can find no legal authority that would permit
this practice.

The de'xial has been questioned by the firm on the ground that,
since the Government would ordinarily make snd sell copies cf the
mining claim records and notices but lacks current capahility to
provide this gervice, the firm should be allowed to do so. The
Department advises us that it is:

L S T S

actively pursuing ali‘available courses of action
within ‘budgetary and procurement procrdures corn-
straints, to establish the capability for making
copies of mining claim location data available to
the public."”

As a result of this coﬁtrdversy, thie Offica has been askew to re-
spond to the following questiona-

(1) Can we [the Depart'nent] legally permit a private
fiim to use Governmant aowned or leased space
for a nun-Governn.ant commercial purpose in the
absence of specific statutoiy authority ?

"(2) If the answer to’ questxon number 1 ig in the af-
ﬁrmatwe. can we limit the number of such opera-
tions, the hours of operation and set oth::r limits
necessary to avoid disruption of Government
business ?

"(3) If the answer}\o question 1'43"in’ ‘the affirmative, -
can we,recover costs for additional employees
to provide and centrol the records while in the
possession of the private firn'; costs for utilities;
rental of Government furmshed space’
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"(4) If the answer to question 1 {s in the'affirmative,
"what would be the Government'a liability for lozs
or damage to the private firm'e equipment while
on Government premiges ?

'"(5) If the Government were {0 purchase tr‘le prodict
from such an operation, would competitive pro-
curement procedures be required before allowing
a private firm or firms accesr to Govemmﬂn.
space?"

Article IV, Section 3, Clause 2, of the Conetitution of the United
States provides that:

""The Congress shall have Power to dispose of
and make all needful Rules and Regulations respecting
the Territor¥ or other Property belonging to the United
Statea * * &,

It has uniformly been held in the decisions of the courts a.nd in the
opinions of the Comptroller General and the _Attorney Genex ‘that
thh constitutmnal provision confers on the Congresa excluaul: juris -
d*ction to digpose of the real or other property of the..United ) .ates.
T aerefore, without express or reasonably implied r‘aif 'n.m'j cuthovi-
zation, the head of a dapartmem’or agency, or ‘othe. ‘age. v of the
Government m powerless to digpose of the property of;the United.
States. See, e,g., Royal Indémnity Co, .v. U.iited States, 313 U, S,
289, 294 (194 4 Op. Afty. Gen: ;*‘20 (1924 and opinions cited
therein, and 50 Comp. Gen. 83 (1970) The transfer of title or the
creatioa of Gther interests in' property of the United States fall within
the congressional’ disposal duthority and canrnot be effected by the
heads of departments or agencies absent authurization by Congress.
See, e.g., United Stalés v, Gratiot, 39 U.S, (14 Pet.) 528 (1840)

50 Comp, (en, B3; 22 id, 565 (1942), Thir -rohibition extends to
the creation of interesf"by means of leases, unless otherwlise au-
thorized by law, 14 Comp. Gen. 169 (1034),

Authority to lease certain excess Federal real prOperty ‘outside
the, District of Columbia is vested in the Admmxs*rator ‘'of General
Services, 40 U.S,C. § 304a (1970). BLM has authonty to lease

public lands under section 302 of the Federal Land Policy and Manage-

ment Act of 1876 (Act), but that authority would’not extend to the |

office space here involved. Thus, absent any other statutory authof'ity
to lease property, BL.M has correctly concluded that it is not authorized

to lease space to commercial concerns to perform non-Government
business.,
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The head of af Government’ department or agency is authorized,
in appropriate ci*vum-tuaccs. to grant to a private person a nonex-
clusive, nontransfe'-able. revocable permit or lirense for the use
of Government projerty for non-Government busineas, provided that
such use does not injure the property in question and serves some
purpode us=~ful or beneficial to the Government, 22 Corap, Gen,
563:(1042); 34 Op, Atty., Ge:. 320 ( 924), - (These are dcterminations
which lie within the discretion of the agency official empowered to
grant:ihe license.) As noted above, the commercial firm is seeking
permisnion to install its cameras on the Governme:t premises ard
to photograph BLM doctiments for two purposes. The first purpose
is to facilitate the establishment of a filing service for land claims
holders who are requirecd to iile annual agsesgments with DLM,

The Government hag'no duty to provide such a service, and if this
were the only use to Fe'made of the property, a license could be
granted, assuming that tle § ecratary made the determinations
specified abov¢.

However. the secondq.\urpo"e--to make coples of BLM minlng
claim notices available: to. ﬂ.e public for a fee--presen '8 a'different
kind of problem. Thi/Depiity Assistant ecretarv,ackndwledgea that
this’ purpose isa Governmen"t function; that:is, under the Federal

* Land Policy and Managemept Act of 1576, BLM iias a. duty to provide

copies ‘of theae not ces to the public for a reasonable fee. and is
nov seeking *'to! eafablish the'capibility for making/*opies of mining
claim location dats}availéble to tire public, " As to ‘his‘'governmental
duty, BLM c£hould e‘ther provide the service itself or procr re it

in accoriance with the F'ederal Procurement Regulations.

A third potential purpose exists. The commercial firmn has
offered to provide microfilm services to BLM for a fee.

Since lidenses for the use of Government property, as ‘deseribed
above, can only be granted when the property 15 to be'used for non-
Government business, a license may not tie granted to a private person
to provide a service or commochty which ‘the Government needs to
procure to carry out ite own fitrictions. While, arguably, a license
could thus*be granted for perform:nce of the first purpose described
above, if that were the only purpose of the licensee's activities, the
firast purpbse and the other two, as described by BLM, appear to us
to be rlouely mterdependent

: The’ licensee wo’fild photograph BLM documents in order to de~
velop & list of 1and claim holders. But in doing so, the licensee
would be placed in the position of having in its possession the means
to provide copies of the photographed documents to the public, a
governmental function, at a time when BLM does not have the oi2ans
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to do so itself, Slmilarly, the licensee would then aluo be in 4 pre -
ferred position to provide microfilm services to BLM.

Under these circumstinces, a license should not be granted
Rather, BLM, if it needs the services described above as the :3econd
and third purposes, should procure them in accordance with pre-
scribed procedures. Proapective contractors, if they wish, may
be allowed to use the documents photographed in carrving out the
second and third--governmental--purposes in order to develop a

list of claim holders and to offer them the filing servicc contemplated

in the first--non-governmental--purpose,

In sum, it would be unrealistic and artificial {n our view to
distinguish between the various activities which are here contem-
plated, and to grant a license to perform one of them when the
p2rformance of the others, which shouid be acquired through pre-

scribed procurement procedures, is so closely linked to the perform-

ance of the first.

. With regard to the set:f)nd third and féurth’ quéstions, if it is
decided to procire the various’ ‘gservices, as described above, ‘all the
maiters ‘in those questions should be resolved by contractual agree-
ment., Thus, with reference'to questions two and 1.hree, a contract
shculd set conditions to avoid disruption of Government business and
costs borrie by the Governrment ghould be taken into account in deter-
mining a contract price. With réference to{tuestion four, rather
than seek to determine in advance what the Govemment‘s liability
fo- the equipment of 2 pnvatc firm on Goveérnment premises would
be, BLM should specify iz its contract conditions which protect
the Government against potential liability. The coniract should
provide that the contractor will essume the risk of such loss.

s

Deputy Comptroller ner
of the United States
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