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DIGGEST Pursuant to 5 C.F.R. 713.217, Securities and
Exchange Co±mission adjusted employee's complaint
of diucrimination by agreement to authorize
retroactive pzeromtion and accompanying b-cpay
plus :aterest. Tht SEC has no authority to allow
payment of interest. It is well-settled rule
or law that'interest may be assensed against
Government only 'under an express statutory
authority and neither Equal Em'loyment Opportunity
Act of 1972 nor the incorporated provisions of
title VII providec express 3uthorization of
interest ajainst Ooverrm4 ~nt. See Coup. Gen.
daxs. and court cases cited.

This actton is in response to a request dated May 5, 1978,
from Mr.;Lawrende Hl. Haynes, Comptroller of the Securities
and Exchange Coamdaion Cmnmission) for a decision as to
whether the Commismion may authorize the payment of interest
to Hr. Gene A. Albarado, an employee of the Commission, in
connection with an award of backpay.

The $ecor'd ahows that on'ipr.1l 6, 1977, Mr. Al irado
filed an Equal Employment Opportunity complaint alleging
that the Commission had eng2aed in discrimination against him.

On April'8, 1978, Mr. Albartdo and the COMMiLaion agreed
upon an adjustment of Mr. Albara&o's discrimination complaint
pursuant to'5 C.F.'fl. 713.217 and a memorandum was signed
setting forth the terms of the informal settlement ¶Of the
complaint. The terms of the udjustmenC\provided that
Mr. Albarrlo would be granted a retroactive promotion emd
accompanyaLg; 'ba-kpay for the'period September 26, 1976, to
April 10, 1977. In a memorandum datei-April 18, 1978,4 the
terms of infotmal adjustment or Mr. Ai64rado's complaint were
amended to include the payment Of inteiest on the backpay
award, provided that the Caneral Accodr'ting t:rice determines
that the payment of such interest is proper.

The Equal Employment Opportunity Act of 1972, Public
Law 92-261, 86 Stat. 111, amended title VII of tht Civil
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Eights Act of 1964, 42 U.S.C. 2000. at MeS., to prohibit
discrimination in edderal employment on the basia of race,
color, religion, six, or national origin. Subsection 2000c-16(h)
of title 42 providws in pertinent part that the Civil Service
Commission shall hive the authority to enforce the provisions of ,
title VII with regabd to Federal employees through appropriate
remedies including reinstatement or hiring or employees with
or without backpay, as will effectuate the polibies or title
VII and shall issue euch rules, regulations, o:ders, and
instructions as it deems necessary and appropriata to carry
out its responsibilities.

The Commission' s regulations Implementing title VII
provisions pertaining to complaints of discrimination are found
in Part 713 of title 5, C.F.h. Those regulations give each
Federal agency broad authority to take remedial action in i;
discrimination cases. Secticn 713.221 or title 5, C.F.R.
provides in pertinent part eli follows:

"(c) The decision c. the agency shall
require any remedial action authorized by
law determined to be necessary or desirable
to resolve the issues of discrimination
and to promote the pozlicy of equal oppor- *

tunity, whether mr not there is a finding
of discrimination. £ * n"

See also 5 C.F.H. 713.271(b).

Concerning the payment of intErest in connection with a
backpay award, it is a well-settled rule or law tiat interest

'aybe aWsessed against the .Govetnm.nt only under an express
statutory or contractual authorization. United States v.
Testan, '24 U.S. 392, 399 (1976);. 45 Comp. Gen. 169 (1965);
and 54 id. 760 (1975). Neither the Equal Employment Oppor-
tunity Aet of 1972 nor the incorporated provisibru of title VII
provide an express authorization of interest againct the
Government. In the absence of an express provision in
title VII alldwing interest in claims against the Government,
there is no basis to r.llow the payment of interest under
title VII. Fischer v. Adams, 572 F.2d 406 (Ist Cir. 1978);
Richerson v. Jonies, 551772 918, 925 (3d Cir. 1977). Thus,
there is no authority for the Commission to authorize the pay-
ment of interest in connection with the adjustment of
Mr. Albarado's discrimination complaint.
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In accordance witn the boveg the Con tsuion ny not pay
Mr. Albsrasdo intorest in his award Of backpay.

Deputy Comptroller General'
of the United States
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