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DIGEST: Although extenuating circmseLances eristed in
Viatreiu at the end of leave year 1974, employee
who forfeiteri 136 hours of accrued leave while
stationed in iat area may not have leave
restored under 5 U.S.C. 6304(d)(1)(B) in the
absence of tirely request for and written sched-
uling of leave as reqaired by the law and appli-
cable regulations, even though a determination
of exigency of public business existed which
precluded his use of the leave.

This action is in response ;o~an appeal of a settlement of our
Claims Division dated July 21, 1977, which u'iialloweti Mr. Carl J.
Ronollo's claim for restoration of 136 hours of annual leave. Tht
leave was forfeited under the provisions of 5 U.S.C. 5 6304 at the
end of leave year 1974.

Mr. Ronollo was assigned to the Defense Attache Office,
Army Diiisios., Procurement Briaiwh, in Vietnam during the greater
part of the leave year 1974. Mr. Ronollo 3tates that he had
applied for authorized anniur leave for the month of November 1974;
however, he was not allowed Lo use the leave because of exigencies
of public business. He also indicatezithat normal leave could not
be taken in his case because of the conditions existing in Vietnam
at that time.

In support of his claim he submits a statement from
F. D. Bollard, .is supervisor, for the period November ].5, 1974,
to the time 'i his evacuation from Vietnam in April of 1975.
Mr. Bollard states that he recalls that Mr. Ronolln had authorized
annual leave planned for November of 1974 and March or April 1975.
This inforiation was on'a wall chart in his office. Mr. Bollard
also suates that v'i rccalls, that at least three other American
personnel applied for and -received approval for the restoration
of annual leave during this same period, because work priorities,
remoteness of the post, and difficulty of travel precluded their
timely use of leave.
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The Navy Regional Finance Center, Washington, D.C., provided
an administrative report on the matter after roquestinp reports
from the various activities involved. That report indicates that
after an exhaustive search of available records, no infnrmation
could be found which would subntantiatLe Mr. Ronollo's claim.

Also submitted with the report was DA Form 2496, issued
November 13, 1974. This indicated that Defense Attacha had made
a determination that the exigencies of the public service during
the 1974 leave year to date had been such that some assigned
employeeb had been prtacluded from using all of their accrued
leave. Ilia instruction also cited the law authorizing the restore-
tion of annual leave and the establishment of special leave accounts.
Further, it was stated that certain documentation would have to be
available before forfeited leave could be restored. This included
an SF-7; form, or other appropriate leave application form showing
the calendar date .he leave was scheduled, ard approval of the
official having the authority to approve leave and dates thn leave
was scheduled for actual use, including the number of hourE
scheduled.

Forfeited annual leave can be restored under the limitad
circumstances set out in section 6304(d)(1) of title 5, United
States Code (Su~p. III, 1973), which provides:

"Annual leave which is lost by operation of
this section because of-

"(A) administrative error when the
error causes a loss of annual leave other-
wise accruabtc after June 30, 1960;

"(B) exigencies of the public business
when the annual leave was scheduled in
advance; or

"(C) sickness of the employae when the
annual leave was scheduled In advance;

shall ue restored to the employee."

The Civil Service Commission's implementing regurlations and
guidelines, issued pursuant te 5 U.S.C. Sf 6304(d) (2) and 6311,
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are contained i;. Fcdernl Personnel Manual Lectei; (FPML) No. 630-22,
datcd January 11, 1974. The regulations, but nit the guidelines,
were also published Ir tht. 'ederal Register of January 11, 1974,
and have been cdified in Subpart C, Part 630, title 5, Code of
Federal Regulations.

For restoration under subsectitnu (BE or (C), there is a
statutory requirement that the anlnual lta:% bcsacheiduled in
Iavance. Ste Matter of Michael Dana, 56 Comp. Can. 470 (197?).
'Regarding this requirement, 5 C.F.R. 1 630.308 provides:

-- t "Beginning wi~th the 1974 Leave year, before
annual leaeva forfeited under section 6304 of

5, United Stntes Ccide,'may be considered for
T reCLE1ation under Lht-seutiof, utie. of thc aniv.al
leave must have becaiacheS6uled in wrltin& before
the start oa tfne third biwe-kly pay period prior
to the end of the leave year." (Emphasis added.)

Paragraph 5c.(3)(c) of the At.achment to FPML 630-22 further
elaborates:

"* * * The scheduling and, as necessacy,
reschdduling of annual leave must be in writing.
(In this regard, Standard Form 71, Xpplication
for Leave, may be usaed to document the actions,
supplemented ar required.) Documentation must
include the following:

- The calendar date the leave was scheduled,
i.e., approved by the official having _ .hority
to approve leave * * *." (Emphasis added.)

The rule requiring approval in writing sters from the lpgisla-
tiv? history of section 6304(d)(1l) itself:

"The committee intends that for purposes of
complying with the 'schediu1.ed in advance' require-
ment, some formal documentation will have Lo be
furnished to show that the employee, a reasonable
time before the and of the :eave year, did, in
fact, request a certain amount of annual leave in
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advance, that such request was apprornd by the
appropria't authority, and that such : fuJl leave
was lost due to exigencies of tie ser"iLC or sick-
nr.s of the employee." H.R. Rep. No. 93-456,
93rd Cong., 1st Sess. 9 (1973).

In this regard, informal notification by employees of their
leav.t plans is not considered a-, mneeting the documentation require-
'lnts of the law and resnlations. Furthecrmore, it has been held
taat the scheduling requirement under 5 U.S.C. 6304(d)(1) (B) may
not ba waived or modified even where extenurting circumstances
exist. Matter of Michael D-ma, et al., 56 Comp. Gen. 470 (1977).

While we are not unmindful of the situation in Vietnam at
the end of the year 1974, on the 'asis of the record hefore us we
are unable to conclude that the requirements necess ny for reatora-
tion of forfeited leave have been met. Accordingly, the
disallowance of Mr. Itorollo's claim by our Claims Division must
be sustained.

Acting Comptiro ctr1S
of the United States
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