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[ Pejection of Wror.csasa) Tiawrlvapg Preduct Qualification Clause].
B=134915, Decexnbwur 7, 1973, 5 pp,

decision rer ®%fsex Elactre Pngineers, Inc.; by Robert F. Keller,
w+ing Comnt. w.les: Genarel.

Lencact: Uffice of tiie General Counssl: Procureaent Law I,

trusuization Concerned: Department ¢f the Air Porxce,

Autheriey: 55 Coap. Gen, 1. B-18°9794% (1978)., R-147091 (1961).
B=-186379 (1976). P-1824271 {1975).

A coapany requested reconsidezation of the rejection of
»ts proposal, alleging that the product qualification clause vas
"eixracteriged in terms of responsiveness wien it actually
involved responsibility and that it vas reatrictive of
cospetition. The prolduct Jualification clausse related i.c
¢t shnical acceptability, not reusponsibility, since the
‘veguirement involved the produrt rather than thr capability of
t offeror. The clause vas not unduly restrictive since it
refiected the legitimate minimum needs of the Governsent.
Redection of the proposal was sustained. (RRS)
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DIGEST:

l. Product qualification clausc in RFP
restrictirag aceeptance of offers to
those subratted by firms marketing
generators to civil airline marret is
matter of technical acceptability, not
responsibility, since requirement goes
to product of{fered, not capability of
offeror.

2, Product qualification clause restricting
acceptance of offers to those submitted
by firms marketing generators to civil
airline market is not unduly restrictive
of competition, since civil airline market
is only market with samec minimum needs as
agency, agency justified minimum needs,
and specifications reflecting minimum
nceds did not exist,

Essex Electro Engineers, Inc. (Essex), has requested
reconsidcration of our decision in Essex Electro Engineers,
Ine., B-191116, October 2, 1978, 78-2 CPD 247, which denied
its protest of the rejection of its proposal and propocscd
award of a contract for 72-Kilowatt (KW) 400-Hertz (HZ)
Diesel Enuine Generator Sets (DEGS) for C~5 and C-141
aircraft.

isser alleqged that the product gualification clause
of the RI'P wag characterized in terms of "responsiveness"”
when it actually concerned "responsibility" and that ol
clause was unduly restrictive of competition because it
limited competition to firms in one comincrcial mrarket.
The clause in guestion states:

Lo
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"C-65, PRODUCT QUALIFICATION

"{1) In order to ohtain a gencrator

set of demonstrated reliability with-
out the need for complete qualification
testing and to permit the Air Force to
receive the benefit of commercially
developed products and product improve-
ments, established quality control pro-
grams, broad bared parts availability
and the assurance of achieving timely
compliance with federel safety and
environmental protection requlations,
the following applics:

"{a) Proposals will be accepted
and considered only from those offerors,
determired by the Government to cur-
rently manufacture commercial 72KW 400HZ
generator sets on a production line basis
and currently market them to the commer-
cial airline industry in substantial
guantities and who propose to furnish
representative generator sets. A repre-
sentative generator set is a standard
generator scet as depicted in the manufac-
turer's commercially published data book
for 72KW 400HZ which, with standard
options and accessories, is a commercial
productinn model offered to and in use
by the commercial airline industry.

"(b) The manufacturing of com~
mercial 72KW 400HZ generator sets on a
production line basis and the marketing
to the commercial airline industry of
such qgencerator sets will be the basis
for Government reliance that represen-
tative generator sets to bie procured
thereunder are acceptable."

Citing International Hervester Company, B-189794,
February 9, 1978, 78-1 CPD 110, in which we held that
a nearly identical clause was a matter of technical
aocceptability, we stated that clause ©-65
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*defines the class of technically acceptable products.”
Since the Department of the Air Force (Air Force) did

not have specifications that would adequately describe

its nceds and apparcently only the civilian industry

has simrilar neceds, we found that the clause attempts

to ensurce that products offered meet these needs by
permitting acceptance of proposals only from offerors

that supply the product to the commercial airline industry.
The essence of the restriction then is that the product
offercd must be currently “n use by Lthe commercial airline
industry,

Regarding Usascex's argument that the clause was unduly
restrictive of competition, we found that it reflected
legitimate miniaum npeeds of the Government and that it
reasonabiy restricted competition to a single commercial
market since that market i1s apparently the only one with
needs sufficiently similar to those of the Air Force,

We reliced partially on B-147091, November 16, 1961; AUL
Instruments, Inc,, B-1£6319, Scptember 1, 1976, 76-2
CPD 212; and International Harvester Company, supra, in
reaching this result.

In its request for reconsideration, Essex has
again arcued that clausc C-65 relates to responsibility
rather than technical acceptability. Essex argues that
"whethcer or not a product is sold in a particular market
in no way affects its reliability, serviceabhility,
capability or quality." Essex also allegcs that the
DEGS it has soid to the Government and is offering,
produced in accordance with Government specifications,
mect all of thc Air Force technical requirements.

Regarding the reasonableness of clause C-65's re-
strictions, Essex disagrees with our reliance on AUL
Instruments, Inc., supra, and International larvester
Company, sugpra. Essex argues that the restriction in-
volved in AUL was a requircement for a commercial item
with a proven desiqn, not a restriction requiring that
the product be sold in onc particular commercial market,
as 1n this case. Essex contends that International
Harvester also does not support a restriction to one
commercial market, but only to "comamercially prowven”
products agenerally. Essex arques that it is not offering
an unproven design and that a product supplied to the
Government is “commerciall"
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It is again our opinion that clause (-65 concecrns
the technical acceptability of the product to be cffered,
not the responsibility of the offeror. Essex's argument
that whether or not a product is sold in a particular
market has no cffect on its "reliability, service-
ability, capability or quality" assumes that there are
no important diff rences between the DEGS used by the
airlinc industry and those uscd by the Government or
other industries. As we stated in our earlier decision,
a Military Airlift Command (MAC) field test indicated
that while all DEGS tested, including the one soild to
the Government by Fssex, mect minimum Air Force electrycal

nceds, there were other significant differences hetween
DEGS used by the Government and those used by commercial
airlines. The Air Force has stated, and the protester
has not shown otherwise, that it is unable to adequatcly
describe its needs through specifications and that the
commercial airline industry is the only market with
needs nearly identical to its own. Therefore, requiring
that the product offered be sold to the commercial air-
line industry is a means of ensuring that the product
meets the Air Force's needs, not that the offeror meets
appropriate responsibility standards.

We also do not agqree that '‘he distinctions noted
by Essex between the present case and the AUL and
Internationai Harvester cases render them inapplicable
here. While neither case involved a restriction to a
single commercial market, there is nothing in either
casce to indicate that such a restriction would be
inaprropriate if there was sufficient justification
and if competition was not unduly restricted. In fact,
there is language in AUL which indicates that with
adequate justification restrictions to a single market
would be permigsible. 1In AUN we discussed two cases
in which such claises were found to be unduly restric-
tive. We stated:

"k ¥ * Tn D. Moody & Co., Inc.;
Astronautics Corporation of America,
55 Comp, Gen., 1 (1975), 75-2 CpD 1,
and in Arctic¢c Marine, Inc., B-182321,
May 14, 1975, 75-1 CPD 311, both cited

by the protester, we held as uncduly
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restrictive of competition, respec-
tively, an agency determination which
would have excluded surplus dealers

from competing for a QPL item and a
solicitation provision which would have
required bidders to have their products
rated by a particular non-Government pro-
fessional group. In both cases we found
no adeguate justification for the restric-
tion since in the former case a satisfac-
tory QPL item could be offered by a surplus
dealer and in the other case equivalent
ratings could be obtained from cr¢.petent
professional groups other than ti one
specified. * * * (Underscoring s pplied.)

In the prescent case, adequate justification has
been given for restricting competition to those offerors
who are offering a product marketed to the commercial
airline industry, since that industry is apparently the
only one with needs sufficiently similar to those of the
Alr Force to ensure that its needs will be met.

Accordingly, our prior decision is affirmed.

/f 7 1544

Actine, Comptroller General
of the United States





