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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548 354
OFFICE OF GENERAL COUNSEL W,ﬁ | C,g
B~181103 '
MAR 9 1978

Ms. Andrea Sheridan Ordin, Esq,
United Stateg Atforney

Central Digtrict of California
United States Court House

312 No. Spring Street

Loa Angeles, Cslifornia 50012

Attention: My, Hugh W. Blanchard
Asglstant U. 8. Attorney

Dear Ms. Ordin:

Subject: Clelm Ageinst ;
Claim No. 772284, VA File; 345/02, USDA Ariz.
File; 77-1524 .

Thia is in resgponige to your letter of Januery 11, 1678, concerning
the validity of the subjeci claim. purchased
property in Arizona from the Veterans Administration (VA) in Novem-
ber 1966, and executed a note and morigage securing navment to the

VA in the amount of $14. 025. In November 1878, the gold
the properiv to a who apperenily declined to
agsume the loan, The then moved to California. On

November 11, 1876, inh reponse t0 a request from the

the VA stated that the amount due on the loan wag $7,159. 35 plug
interest as of November 9§, 1876. Thig statement waz incorrect,
The amount actuelly due on.the loan was $11, 803, 70 pluag interest.
The sale of the property was then completed, based on the erroneous
premise that only $7,150. 35 was due en the loan, Satisfaction of
VA'g mortgage on this property was issued and recorded snd VA
subsequently discovered its error. The auestion is whether the Govern- |,
ment has a valid claim against far $4, 412. 40, i
the difference between what was in fact due on the loan and the amount l {'
quoted by the Government. ¥

I
|

In your letter, you guegtioned whether g claim againgt I
would be barred by the Court's decision in United States |

v. ¥523 F. 2d 1070 (9th Cir, 1975), I the Governent | |
sued Tor & claimed deficiency resulting from g foreéclosure sale fol- |
lowing a default on a direct loan made by the VA, The sale did not ;]
bring the full amount due and VA claimed the deficiency. The isgue {
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presented to the court in that case was whether California’s law
probibiting a deficiency judgment applied. ‘Paragraph 34 of the deed,
s:;nddard in most such trausactions, had been stricken. Paragraph 34
reads: ‘ .

"Title 38, United States Code and the Regulations
issued thereunder shall govern the rights, datles
and labilities of the parties hereto, and any pro-
vigions of this or other instruments executed in
connection with said indebtedness which are incon-
sistent with gald Title or Regulations are hare
smended and supplemented to canform thereto.

Further, the note and deed of trust gpecifically provided that California's
law was controlling. Emphasizing the deletion of parggraph 34, the
Court held the Government bound by California law and denied a defi-
ciency judgment.

The Court's decision in does not, in our opinion, preclude
the claim againat the The mortgage executed by the
contained a clauge identical to paragraph 34 of the Stewart's deed,
aucted above. There is no reference, however, to State law in the

mortgage agreement. Under Fedéral law,/the Government can

apparently obtain a deficiency judgment. . ', 298 F,
Supp. 871 {N.D.Cal, 1968), aff’d 441 ¥, 2d {71 {0%h CieT T9T). Further,
even if State law were to conlrol in this cage, the appropriate State
law would seem to be that of Arizona, where the property was located
and which allowg n deficiency judgment, See Ariz. Rev. Stat. §§ 33-
722, 33-727 (1974).

In sddition, the Government's clsim in this case ig different from
the deficiency action brought in < In________, the Goyernment
initiated ita claim after flrat foreclosing on its morigage. California's
statute prohibiting deficiency judgments wag enacied to protect debtors
upon foreclosure of their property. In thia cage,
sold theiy property and apparently received an additional $4,412.40 in
profit becauge of the Government's migtake, Thus, the instant gituation
would not seem to fall within the scope of the Agsigtant Attorney Gen-
eral's instructions to your office not to progecute claimy similar to
Stewart. : .

In our opiniom, the Government has a valid claim against the
for the amount of the mistake. It 15 well established that the
release or satisfaction of a mortgage is not conclusive evidence of
extinguishment of the debt involved. § Tiffany, The Law of Real
Property § 1453, at 539-40 (3rd ed. 1839),
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In Firat Nationa! Bank of Fnirbanks\%. , 488 P, 2d 1026
(Alas. 157I), the Supreme Court of Alasks was faced with gimilay

facts. The issue there was whether the execution by s bank of the
aatisfaction and digcharge of a mortgage was conclusive evidence of
the discharge of indebtedness, or whether the hank should have been
allowed to present evidence of lack of intent to discharge the note
along with the mortgage. The satiafaction and discharge stated in
relevant part:

"'THIS IS TO CERTIFY THAT the foregoing described
mortgeage * * ¥ hag been gatisfied, the note thereby
secured paid * ¥ %, " (Emphasis supplied. )

1d. at 1027, The Bank aaserted that this document as fvorded was
Tiled in error.” The couxrt quoted” .
43 Ydeho 327, 251 P. 757 {1828) R o

"I the relenge of the note * * * wag unintentional
and made by misteke, the note was not, as s matter
of fact, released and the rights of the plaintiff
renounced theraby. ' 251 P, at 789,

The Court then concluded that a {rial should have been held

in order that the Bank might ghow that the giatement in the gatisfaction
and discharge which indicated payment was executed by mistske. In
the ingtant case, we believe the Government should be permitted to
show that the releage of the morigage was bssed on mistake and ghould
therefore not operate 33 a digscharge of the underlying debt,

An argument by the that the Government iz estopped from
suing on the note because of its erronecus statement concerning the
amount due on the loan would not appear supportable, The courta have
traditionally been reiuctant to apply the doctrine of estoppel against
the Federsl Government or one of its agencies, and have generally
held that the Government is not gsubject te the zame rules of estoppel
a8 ure private perties, See United States v. Californis,)/ 332 U, 8. 15,
39-40 (1847); . United States, 163 ¥. Supp. 507, 915 (E.D.
Wash, 1858). "Ro officer OF agent of the Government has the authority
to waive contractual rights which have pecrued to the United States or
to modify existing contracts 10 the detriment of the Government with-
out additional legal considerstion or a compensating benefit flowing
to the Government. See Bausch & Lomb O; tical }%%%11 . United
States, 78 Ct. Cl. 534, 607 (1934}, cert, denied 292 U.S. 645,

In any event, ithe necessary elements of an esioppel are not pregent
in this case. The essential elements of estoppel have been set forth as

follows:
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"In order to comstitute an equitable estoppel there
must exist a false representstion or concealment
of material facts; it must have beer made with
knowledge, actual or constructive, of the factg; the
party to whom it was made must have been without
knowledge or the meang of knowledge of the real
facts; it must have been made with the intention
that it ghould be acted ooz and the party to whom it
was made must heve relief on or d-on it to hig
prejudice. ' United States v. _ V137 F. Supp.
24, 28 (D.N.B.TO5E).

When the meade payments to the VA, a card accampanied the
payments which showed the princips] balance then owing. The
thus cannot clairn thet they did not know the amount due on
‘the logn, In thig regard, the court ssid in United States v. )
supra at 28-29 that:

"Estoppel cannot be invdked by one who knew the

facts or was negligent in not knowing them. Where
facts were equally known to hoth parties, or are

facts which the one invoking estoppel ought, in the
exercise of reasonable prudence, to know, there can

be no estoppel. * % * Where the facts are equally
known to both parties, there can be no estoppel; where
both pariies have equal mesns of ascertaining the

facts, then, too, there csn be no estoppel. * * *x To
congtitute an eguitable estoppel there must exist a

falze representation or concealment of facts made with
knowledge, actusl or constructive, and the party to whom
it was made must have been without knowledge or means
of knowledge of the real facts. "o

In view of the foregoing, it is our opinion that a valid claim in the
amount of $4, 412, 40 exists against N

For your informaﬂm, 8 gsearch of onr rocorda haa digelosed ﬁo
other pending claims by or ggainst

Sincerely yours,
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Mrs. Rollee H, Efros
Assigtant General Counsel

cc!Mr. Normand Birtcher
District Counsel

Veterans Administration
3225 North Central Avenue

Phoeniz, Arizona 85012






