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j'?“ abnoxnblo !bounu J. ﬁovnoy
Mouse: of . lﬁpsxnnntativec :

Dear Mr. nownoy; -

' We xetot to your. conmunicatien<ef Januaty 4, 1578.
vith which: you 'forwarded for our considerstion certain
marerial :tlating 08 problem’ ancounttrad by’ Aqua*?:ol
cb:pcratian in ‘connection with request fior ptbposall
(RIPY Mg, DBA T00-77-R-1876, issued by the Defense .

. ?ggsttnqtipn Sugply Center, Du!ense Logistiex chney

B wha naturinl shows that the aolicitatton vas issued'
TR ‘shall business set-aside on Septenbiex 16, 1877.
‘Propaosals were due by ‘October ‘3. Clause H-12 of the
‘RIYP emphasized the need tox an cxpeditad aélivery oz
tbc :cquirtd ttama.~«4 g .

A i it .

Ihta. ¢:fetu va:e xeceived.. aanm:ig 8:9:., Inc. ‘

_ (Bauncin).“q!tnred to deliver ‘the items in 80 days for

‘ 1.3944 per-unit., Agua~Trol offerad the items for. = =

;.19 each. > Klthough it is not claar whether Aqua—r:ol; P

ade no_entry to indicate the delivery time, or offered

4 ltvety in120 days; it appears that the llbte: 7Y S
1the gase, e remaining firm otfuxgd di vc:y in 120

ilya ak i ; prico of $1 SG. L '

A Qn th.xbnlil of: elauna B-12" ot the ,92, awnrd was;[A
mmde to Baymrin on October 19.. Aqua-?ral pratestnd -
Jikhe ;waraﬁhy telegram to DCSC of October 2§, ‘and vas
‘adviged by DCEC on ubvcnhar 3 that ‘the’ uabts: vag:
hndtr 1nv ,tigttion. i i
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- On nevcnboz 17, you tutnished ncsc £ar ita connidara»
tion a lettar to you from Agua-Trol dated: Noverber 14,
which set forth the basis for the firm's protest. 1In.
that letter;: Aqna-wrol ‘contended that the RBP 4id not
clearly indicate "quantity and time urgency®; that the
contracting officer improperly failed to gonduct negotim-
tions with AquasTrolj #nd that Baumrin should not have
been eligible as a small business tor award under thiws
luall buuincll tnt«aside. : . : }

: _pese advilcd you e! tha juatitieaticu for its actions

by lctter of “November 25, which you appatently furnished

to Aqua-Trol., _However, in & letter to you dated Decem~.

ber 13, Aquaewrol again attempted to refute ncsc's position. -
rou then subnitted thc matter to our Offict..

80ct£on 20 20f onr Bid Protest Procedures, 4 C.2.R.
part 20 (1977) (Procedures), under which we consider
proteste against the awards or proposed awards of formally
advertisad 0t negotiated contracts of procurement or .
sile by or for ?edernl uqenciea, p:ovides in pertinent
part: . . ;

- *(a) 'ERY It & p:ottat has been filed initially
with the " contracting agency, any subsequent pro-
test to the General Accounting Office filed within

.10 -[working) days of formal notification of or
actual or gonstructive knowledge of Initial
adverse aqtncy action will be considered provided
the initial protest to the agency was filed in
accordance with the time limits pte;e:ibaa in
para;raph (b) of this section e

,'(b)(l) Ptote:ﬁs bnsed upon alleged iuptOp:iatiea
in any typa of solicitation which are apparent.
prior ko * % * the closing date f£or recelpt of
initial ptopona!n shall be f£iled prior to * * ¢ the
closing dltt £cr :oeeipt ef initial ptopoaala.

"(2) In cases ethe: than those covcrad in sub-
 paragraph (1) bid protests shall be £iled not
later: than 10 {working] days after the basis for
protest is known or should havc besn known, which-
ever 1: aarliet.-, o S . .




‘of the awsrd to Bauarin. See uqetlon
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‘In :cgard to tha elarity e! the Rryln quantity and

fdcliv.ry provisions, sections 20.2(a) and (b){1) of our

Procedures require that for purposes of our review a
protest on those issues had to have been filed by -
Octobar 3, when pxoponall were due. Since Aqna-mxol

414 not file a protest until Octobar 26, wo cannat

consider the nattczu on their nurits.

A Aqua~rrol's prottlt of Octobc: 26 vam tinely £i1ed
with DCS8C with regard. to the remaining issues;, since it
was filed within 10 working dmys after Agua=Trol knew

*20 2(b)(2)Vabove,
However, Aqua-Trol . received the "initial adverse agency
action” under section¥20,2(a)of our Procedures on its
protest upon it# receipt of DCEC'e Novenber 23 latter
to you, which the record mhows occurred sometime before
Decezber 13, Any subsequent protest on those: issues,
therefore, had to be filed in our Office within 10
working days’ thereafter. -Accordingly; and considering
your January: 4 dommunication to our Office as a protest.
on Aqua~Trol's behalf, those matters are:also not for
consideration on their netits.;_;.“;' #ytﬁg

Cono.:ning ‘the applieability o! our Proneﬂurea to
protesits ruferred to our Cffice by Mambers of CQngtean,
it has baen decided that ne protest will be considered
on its merits if untimely filed, -unless one of the
exceptions in section?20.2(c) of our -Progedures is
applicable, reégardless of the source of the prntest.
This policy was adopted because our Office can best
function if it is permitted to decide an issue while. ‘
it is still practicable to take effective action with .
respect to the procurement where the circumstances
warrant, Wa are unable to de so if a protest is filed
after what we consider to be a reasonable time: for the
tiling of a protest. Moreover, if our Office were ‘to
consider an untimely protest on the merits when sub~
nitted by a Membar of Congress, this would suggest to
the procuremsnt community that the timeliness provisions
of our-Procedures could be circumvented by submitting
the pratcnt throuqh a nenber of Canzesa‘
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aoction*20;2(e}f§£=our Procedures provides that
for good cause shown or where there are issues signifi-
cant £0 procurement practices or procedures, our Office
may consider any proteet which iz not timely filed,
Bowever, these exceptions are not involved here. See
32 Comp. Gen, $21Y(1873). _ .' :

" 8incerely yours,

Genegal Counsel






