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| MATTER OF: yohn V. Rainbolt - Commodity Puturers
' Trading Commission - Holdaver per:.d

DIGEST: 1 | commissioner was appointed to serve for
2-year petiod on newly created Commodity
Futures Trading Comnission. Upon expiration
of that period no successor was nominated.
Commission asks whether holdover provision
of 7 U.5.C. §4a(a){B) svplies to. commissioners
first appointed to serve. imqeditcely following
creation of Commission. Purpose ‘of holdover
provision is to avoid vacancies which may
prove disruptive of Commission work. Thns,

' holdover ‘provision does avply to those

? commissioners first appointed to the

: Conmission.

j 2. Commiss!cner of Commodxty\Putures Trading
: Commission continued %o serve beyond
expiration of fixed. period of appo.ntmen;
i on April 14, 1977, pursuant 12 holdove'
i proviaion 'of 7 U.5.C. .§4a(a; !3) copmiEnioner’s
] enLitlemepg to compensatxon crcer erpiration
i of first{session of 95th Congrede.ig guestinned
I since statiite provides that a commissioner
! may: not continue to serve "heyond the
e:piration of the next session of Congress
; _subsequent 'to ‘the expirat1on‘of said fixed
! ?érm‘of office.” The word ; wnext” befcre
; 5esuion' refers te the adjournment of
a subsaguent session of Ccongress. Therefore,
the Commissioner may be compensated imntil
expiration of the 2d session of the .95th
Congress, or appointment and qualification

of successor, whichever event cccurs first.
\

By letter of Decembez 23, 1977, John G. Gaine, Geheral
Counsel, Conmodity Futures Trading Comm1551on, requeated
a decislon as to whether John V. Rairbolt. II, a Commissioner
of that Commission, may continue lawfully to receive compensaticn
after the expiration of the 1st session of the 95th Congress.
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The request involves the applicaticn of section 2(a)(2)
of iLhe Commodity Exchanye Act, as amended by the Commodlty
Putures Trading Act of 1974, 7 U.5.C. S4a(a), establishing
the Commodity Futuires Trading Commission. The pertinen=:
pact of thei section is set forth below:

“Bach Commissioner shall hold office for
a term of five yeara and until his .successor
is appointed and has qualified,. except that

he shall-not so continue to serve‘5e¥ond

-the& expiration o e next session o ongress
subsequen: _to the expiration of saic: fIxeg
term of oifice, and except (A) acy Commissioner
appolnted to fill a vacancy occurring prior to
the expiration of the term for which his .
predecessor- war appointed sha11 be appointed
for the remainder of such term, and (B) the
terme of office of the Commissioners first
toking office .after the enactment of thie
paragcaph shall expire ae designated by the
President at the time Of uominatﬂ:n, one at
the end of one year, one at the end of two
years, one at the end of three years, one at .

the end of four years, and one at the end
of five years.” (Emphasis added.)

Commissioner R&inbolt was one of five commissisners
first taking office after tha crezation of the Commodity
Putures Tradirg Commission. He was appointed to office
for a two-year period, which expired on April 14, 1977,
and since that time he has continued to serve under the
holdover provision in 7 U.S.C. §4a(a). is of the time
of Mz, Gaine's letter to this Offlce, Commissioner Rainbolt
had not been reappointed, nor had 2 successor been appointed
and qualified.

The legxslative history of the COmmodity Futures Trading
Comrission Act of 1974, which contains the language involved,
offers little assistaace in :esolvinq the issues presented
by this case. _However, the’ pertinent language of 7°U.8.C.

§ 4a(a) is essentially the same as ‘that in Public Law
86-619, approved July 12, 1960, 74 Stat. 407. Tie purpose
of that act was “to make uniform jrovisions of law with
respect tc the terme of office of the membere of certain
regqulatory agencies.” The subject language was discussed
in some detail during Committee hearings on that law. In
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7lew of the fact that the periinent language of that act
is virtually identical to the language of 7 U.S.C. §da(a!},
and that both acts were enacted for similar reasons, we
believe that 1t Is appropriate to utilize the legislative
history of Public Law No. 86-619 in resolving the guestions
prei:ented by Mr. Gaine'.: request,

.. 'The first issu: is whethe- the hwldover provision
contained in 7 U.S.C. § 4a({a) cvplies to the commissioners
first taking office after the creation of the Commission
and whose terns of coffice were fixed by the President
pursuant to subsection (B).

: The legielative history of Public Law No. 86~619
rdica.ea ‘that the need for that statute arose due to the

Leitvaticn resulting when a reqgulatory Commission is at

;esd;th ] ‘uliﬂstrehqth during the'period after a member's
teria cxplres and betore’his successor is nominated and
confirmed, During such periods the work of a commission

was delayed, which served;not cnly to handi-ap “he commiscion
but also to deprive the public of the benefits and services
of tha. commission. See House Report Xo. 1917, 86th Cong.,

24 Sess. 2 (1960). In order to avoid auch Jelays, i«

was proposed that Commissioners should serve until their
successors were appointed and gualified. Id. at 3.

'We ‘previously construed ‘the holdovér provisions of
Public Law No. 86-619, as they applied to the Federal Power
Comnission, in.a letter of January 31, 1973, to Senator
Warren G. Magnuson. Chairman of the Senate Committee on
Commerce. We Btated in that letter that the legislative
history of Public Law No. 86-619 shows that the clear
intent of Congress was to extend the term of office of
cfmmiasioners of the Federal Power Commission so ‘that it
would not be prevented from acting on matters before it
due.'to vacancies. We found nothing in the leglslat1ve history
which would support:a view that the Act was intarded to
apply only to commissionera appointad to full terms,
Rather, we viewed-the language in question a% creating
terms of office. .hich do notxnecessarily expire at, the
end . of a, fixed period, but whiéh continue until. siccessors
are ‘appointed and qualify subject to the limitation on
the length of the holdover. Therefore, we applied the
holdover provision of the 1960 Act to a Federal Power
Commisgsioner who had been appeointed to less than a £ull
term to £ill a vacancy.




B-190964

We believe that the same analysis applies to ého case at.
bar. Under this view, commissioners first taking office
after the creation of a commission would be eligible ‘to
serve the original term, incliding any ti~e¢ heyond that
desig.ated by the President because a succe :is.r had not
yet been appointed and qualified. According.y, since
we can discern no reason why the above rationale would
not be applicable to the Commodity Futires Trading Commission,
we conclude that the holdover provision in 7'U.z.C. §4a(a)
applies to commissioners first taking oZfice after the
creation of the Commodity Putures Trading Cormigsion.

The second isaue, concerns the application of the holdover
provision of section 4a(a) to Mr. Rainbolt. That provision
provides that a commissioner may conr'nue to serve ‘beyond
the expiration of the 5-year period of his appointment, “* * #
except that he shall not sn continue to '‘eecve beyond . .
the expirat1on 'of the next solsxon of Conqreoa subsequent
to the expiiation of sa’d fixed term of office* * * % Since
¥r. Rainbolt's appointment expirad{on April ‘14,° 1977,
during the first session ¢f the 95th Congress. the question
is whether the above-quoted lanqzaqe would permit Mr. Réinbolc
to serve until the expiration of the second session of
the 95th Congqress, or whether it serves to terminate his
appointment at the expiration of the first session of fhe
95th Congress.

Mr. Gaine suggeoto that to construe the Bubjeot
provision so as tc terminate Mr. Rainbolt's appointnent at
the expiration of the f£irst session, of :the -95th, Congress
would be to ignore the word “next" upoearing 1n the phrase.
He states that such a reading would conflict with the rule
of statutory construction that effect muct be given, if
possible, to every word, vhrase, and sentence of a statute.
He continues:

w
-

"I have.&xamined the holdover provisions ot
statutes 'which were @anacted’ before ard after the
creation of the Commodity Putures Traﬂing Commission.
See,ze e.g., 15 U.8.C.. §2053, establishing the Consumer
P:oduct Safety Commission, and the enabling statutes
for .the Civil Aeronautics Board (49 U.S.C. §1321),
the Interstate. Commerce Commission (49 U.8.C. §11),
the Pederal Trade Commission (15 U.S.C. §41) and the
National Transportation Safety ioard (49 U.S.C. §1902).
These statutes all permit the affected commissioners
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to continuve to serve beyond their fixed 3

of office, and except in the ‘case of the Consumer
Product bafety commission (where & commissioner
may not noldover longer than one year), each of
these atatutes has a unlimjited holdover provision
until a /successor is zppointed and has ‘qualified.
Thus, Congress has frequently recocnized that even
lengthy holdover periods would be nﬂeded in order
to provide for the orderly functionzag of agencies
and has made provisions fo- them."

We believe that the plain meaning of the ~Latute
compels the result urged upon us by Mr. Gaine. " Moreover,
the legislative history of Public Law No. 86-61¢ ::ovides,
additional support for that result. See page 3 o of House
?aport No. 1917, supra, which reads in pertinent part as

ollows: .

"The ccmmittee amendment is designezied also
" tn .meet the suggestion of the Bureau of the
Budget that this additional period 'until his
successor is appointed and aualified' dur:ing
fwhich;a Commiseioner might seive hould be
jlimited to 60’ days., lq the considgration of
:thenactual daya {of vacancy whfchéhave ‘existed
ingthe commissionsdinvolved, At appeared that
I a6 0 day. periddi wouldibe*too i Timitad -and.
*consideration1was=91ven to a'longer&period
-However ,~a¥specification:;:of any:givensnumber
Luf:days might ‘raise.a ‘numberiof-additional
&problemsmowinglio@the fact thatsityis possible
ithat.aistatedsnumber. of days.:mightgcarry over
-beyondithe adjourtnment of ‘a-subsequent:stssion
. ofi:the:'Conqresg, The committee accordingly
. proposes a changein the‘Senate bill to add
language to the effect fnat ‘the Commfsrioners
concerned ‘shall not so continue to serve
-beyond the expiration of the next.session of
Congress subsequent to the expiration of said
fixed term of office.'" (Emphasis added).

The report shows Conqressional concern regarding continuity,
es shovn by the fact that consideration was given to & longer
holdover pericd Therefore, in interpvreting the language of
the holdover provision, to ignore the word "next” would have
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the effect of shortening the holdover period, providing a
result which runs contrary to the intent of Congress.

Since tae language in 7 U.S.C. §4a(a)(8) is similar

to that in Public Law No. B6-619, we believe that Mr. Rainbolt's

~rm does not terminate upon the expiration of the first
suasion of the 95th Congreas. Bccordingly, Commissioner
Rainbolt may continue to receive his salary and other
appropriate disbursements as a member of the Commodity
Futures Trading Commission until his successor is appointed
and gqualified or until the expiration of the secsi:d session
of the 95th Congress, whichever event occurs first.

Deputy Comptrolie;:kz;’e{‘a‘ al
of the United States
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