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' FiLE: B-150865 CATE: July 18, 1976

MATTER OF: Security Systems, Inc. - Reconsideration

DIGEST:

-

J. "while contracter might not have been aware of
applicability of Serwvice Contract Act at time
contracts were awarded, relief on basis of
mutual mistake is not permissible since con-
tracts express Government's intention and any
mistake as to requirements of contracts was
unilateral and not mutual.

2. Contracts cennot be reformed where bid prices
were not so far out of line as to coastitute
notice of mistake and it was nol apparent from
: : examination of successful bids thal > provision
} had been made for compliance with Service Contract
Act.

l 3. Where bid on one contract waes $24,127.16, second
low bid was $32,612.16 and prior contract was ,
$27,010 and bid on second contract was $26,906.88
and second low hid warn $32,664.25, facts and
circumstances preclude finding that contracts
avarded were uncongscionakle.

In Security Systems, Inc., B-190865, #february 1,
1978, 78-1 CPp 97, we {ound for thc reasons statcd
therein that the denial by the Corwps of Engineers
of the Security fSystems, Inc. (SS5I), claim wos
proper. By letter of March 9, 1978, SSI indicated
that it was not its intentien to appeal the basis
of the Corps' decisicn, but to obtain relicf in
connection with the performance of contracts DACWAL-
76-C~0005 and DACWA9-77~E~0006 avwarded hy the Corps
) for guard services for the reriod July 1, 1975,

i i to Septembker 30, 1977, either on the hasis of
mutual mistale, vnilateral mistake or unconscionability.

Due to on apparcnt misundercstanding concorning
y the applicability of the Service Contract Act,
41 U.s8.C. § 251 {Supp. IV, 1274), 8SI paid its employeces
the rate prescribad by the Fair lLabor Standards Act, 29
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U.s.C. §§ 201-219 (1%970), rather than the higher rate
prescrinoed by the Service Contract Act. SSI was informed
by the Department of Labor Lnat it was in violation of

the ..ervice Contract Act and owed its employees additional
compensation representing the difference between the wages
actually paid and the rates called for under the Service
Contract Act. SSI subseguently requested the Corps to
afford it extraordinary contractual relief under Public
Law 85-B04 for recovery of what it contends were unantici-
pated costs it was required to pay its employees. Sub-
sequent to receipt of the Corps' denial of ites request,
SS5I appealed to our Office.

The general rule as to a mistake in bid alleged
after award is that the bidder must bear the consequences
unless the mistake is mutual or the contracting orficer
had zctual or constructive notice o. the error pricr to
award., PReaction Instrupents, Inc., B~189168, November 30,
1477, 77-2 CPD 424; PBorse Caccadoe Eavelope Division,
B--185%240, ¥ebruary 10, 1976, 76-) CPD 86; PortLa-Kamp
Manufacturing Corpany, Ync., 54 Comp. Gen. 545 (1974),

74-2 CrD 393, oand cases cited therein. No -1id or bind-
ing contract is consummated where the contracting officer
knev or should have known of the probability of error,
but failc?! to take proper steps to verify the offer.

In »ur view, any misunderstanding SSI may have
had regarcing the applicability of the Service
Contract Act ¢onctitutes a unilateral, not mutual,
mistake and correction is not permissible unlecss the
controcting officer was on notice of a possible mistake
and failed to adequately fulfill his verification duty.
The two =golicitations in gquestion contained identical
provisions which adviscd bidders that the procurcements
were subject to the requirements of the Service Contract
het, as amended by Public Law 92-473, Octouber 9, 1972,
Fiddcrs were advised to suluit sy guesltions regarding
the ertent of tiese cbligatione to the DRerortment of
Labar. The record does not indicate thest SS5I made any
inguiries to the pepar tment ol Lazbor. Further, the
solicitetion incorporated wWage Determination lo. 67-111
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and the Service Contract Act general contract provision
calling for the contractor to pay the wages and fringe
benefits specified "in any attachment tc this contract.”
Thus, at the time both contracts were awarded, any
mistake SSI may have made was unilatecral and not mutual.

Reqarding SSI's claim of mistake on the first con-
tract, the record indicates that nine bids were
received ranging from S$SI's low bid of §24,172.16 to
$£164,621.52. The second low bid was $32,€12.16.
Regarding SSI's claim of unilateral mistake on the
second contract, the record discloses that the 10 bids
received ranged from $24,888 to $42,355.34. The cou-
tracting officer permitted the low bidder to withdraw
its bid in view of an obvious mistake., SII was the
second low bidder at $26,906.88. The next low bid was
$32,664.25.

In cur view, S8I's prices were not so far out
of line as to coi.stitute notice of mistake. Further,
it was not apparent from an examination of either of
88I's bids that it had not made any provision for
compliance with the Service Concract Act. Good faith
acceptance of the bid taereforée consummated a valid and
binding contract.

85I next contends that it should bke allowed
relief on the grounds that it is unconccionable for the
Governmenul to require performance at the itistaken bid
price. A contract is unconacionable when a reasonable
exanination of the circumstances makes ix ohvious that
the Government would bhe getting something for nothing.
53 Comp. Gen. 1B7 (1973). In this case, S8T's lids
were not substantizlly lower than the prices the
Covernment had paid for the same scrvices in the
past. 8S8I's low bid under contract DACW49-76-C-0005
was §24,127.16, as compared to the sccond low bid of
$32,612.16, and the price the Government paid for the
prior year's contract for the sane rFocvices was
$27,610. wWith regard to contract DLCU4Y-77-B-0006,
SSI's price was $206,906.88, as comparcd to the next
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low bid of §32,664.25. Our Office has found con-
tracts to be unconscionable where the second low

bid was between 280 and 300 percent greater than the
contract price; on the other hand, differences of

53 and 58 percent have been held insufficient to
demonstrate unconscionability. Walter Motor Truck
Company, R-185385, hpril 22, 1876, 76-1 CPD 272, and
cases cited therein. In the pr esent case, we believe
that the abuve-mentioned facts and circumstances
preclude a finding of unconscionability.

;
For the reasons stated, we conclude that there !

is no legal basis for reformation of SSI's contracts. i
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For Tne Comptroller Cancxal
of the United States





