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FILE: B-190779 DATE: July 7, 1978

MATTER 0QF: Chester G, Christenson. et al, --Retro-
active wage increase

DIGEST: Retroactive wage adjustments for Federal wage
board employees which are not based upon a
Government ''wage survey, ' but rather on
negotiations and arbitration under a 1959 hasic
bargainiug agreement arc noat governed by
5 U.S8.C. 5344 as added by section 1{a) of Public
Law 92-392; section 9(b) of that law preserving
to such einployees their bargained for and agreed
tc rights under that basic bargaining agreement,

This action is in responsc to a leticr from Ms, Manzanares, Author-
ized Certifying Officer, Bureau of Reclamation, United States
Departmani of the Interjor, roauesting an advance decision. The
question involves the legalily of paying retroactive salary fo. work
performed b and lump-sum leave payments to wage-board "mployees
who were rectired or separated from service prior to the date > retro-
active wage increase was pul into effcct based on an arbitration
decison.

The submission states that the cireumstances which led up Lo the
request for decision are that on June 15, 1878, negotiations begnar for
wage increases of wage-board employees at the Iungry Horsc I-roject,
Hungry Horse, Montana, On June 25, 1876, negotiations rcached an
impasse and eventually went to arbitration with the hearing held on
October 20, 1¥76. By action dated IFebruary 10, 1977, ithe Arbitrator
recom.mended a specific wage jncrease io be effcetive June 26, 1876,
Orn March ), 1977, the Commissioner of Reclamation approved thatl pay
adjustment, hul {o be effect ve from July 4, 1976. since the date
recommended by the Arbitrator fell during a pay period.

In the meantime, four wage-board employees lefl their employment
at the project, Two were retired {Chester G. Christenson, Tebru-
ary 15, 1997, and Donald L., Renken, August 27, 1976) and two were
scparated (William Purdy, Scptember 1, 1976, and James Sheehan,
August 27, 1976}, Apparenlly, based on a finding that they were not
cmployced on the date the wage increasc was ordered into effect
{(Marchl, 1977), nonc of them received the retroaclive increase,

The submissin: indicates that in September 1977, Mr, Christenson
filed a claim with the agency in the amount of $141, 44, reprosenting
additional compensation believed due for his lump-sum leave to



B-190779

reflect the retroactive rate increase., By letter dated September 25,
19717, that claim was denicd under the provisione of Federal Person-
nel Manual Supplernent 990-2, 550-21, Subchapter S2 and our decision,
54 Comp. Gen. 655 (1975),

By letter dated October 19, 1977, the International Brotherhood of
Electrical Workers, local 768, served notice to the project superin-
tendent at Hungry Horse of their intention to file a formal grievance
on behalf of the hefore-mentioned former employees, The sul:mission
indicates that it is the union's view that refusal to pay the retroactive
pay is a discrimiralory praclice, Apparently, it is their contention
that a retroactive arbitc-ation award should be treated as though the
terms of the award were in fact put into effect on the date specified
and all subsequent pay transactions would be made according to those
terms.

The view is cypressed in the submission that the before-cited
decision of this Office prohibils the retroaclive pay for the agerieved
employces, that is, unlcss a retroactlive pay adjustment based on an
arbitration decision is not subject Lo the limitations of 5 U, 8. C.

§ 534 and our decision,

Section 53 4 of title 5, United States Code (Supp. 11, 1872), as
added by section 1(a) of Public lLaw 92-292, augusi 19, 1972, 86 Stat.
368, provides:

"(a) Each incrcase in rate. of basic pay granted,
pursuant to a wage survey, to prevailing rate employecs
is effective not later than the first day of the first pay
period which begins on or after the 45th day, exeluding
Saturdays, and Sundays. following the date the wage
survey is ordernd to be made,

") Retroactive pay is payable by reason of an
increasc in rates of basic pay referred to in subsec-
lion {(a) of this scctlion only when--

"(1) the individual is in the service of the
Government * % 3% on the date of the issuance of
the order granting the inerecase; or
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"(2) the individual retired or died during the
period beginning on the effective date of the
increase and ending on the date of issuanre of the
order granting the increase, and only for service
performed during the period. "

In 54 Comp. Gen, USF, supra, we held that retroactive aljustments
of wages of wage-board employecs which adjustment is based nn a
Government wage survey are governed by 5 U.S.C, § 5344 which
places limitations on the entitl..aent to such adjustmentu. We held
therein that an employee who reivires or dies during a period covered
by a retroactive wage adjustment, is entitled to such increases for
cervices actually performed but that he may not receive such adjust-
raent for any lump-sum leave payment received, QOther employces are
rot entitled to such retroactive increase unless they were "in the
scrvice of the Government' on the day the wage increasc is ordered
arlo 2ffect.

We e not view the before-quoled Code provisions or the decision
construing those provisions as contrelling the cases in the submission.

Section 9(b) of Public Law 92-392, supra, provides thut:

"(b) The amendments made by this Act shall not be
construed to--

"(1) abrogate, modify, or otherwise affect in any way
the provisions of any contract in effect on the date

of enactment of this Act pertaining to the wages, the
terms and conditions of employment, and other employ-
meni henefits, or any of the foregoing matters, for
Government prevailing rate employees and resulting
from negotiations between Government agencies and
organizations of Government employees;

"(2) nullify, curtail, or otherwise impair in any way
the right of any party to such contiract to enter into
negotiations afier the date of enactment of this Act

for rencwal, extension, modification, or improvement
of the provisions of such contract or for the replace-
ment of such contractl with a new coniract; or
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'"(3) nullify, change, or otherwise affect {n any way
afier such date of enactment any agreement, arrange-
ment, or understarding in effect on such daie with
respect to the various items of subject matter of the
ncegotiations on which any such c¢~ntract in effect on
such date is based or prevent the :ciusion of such
items of subjecl matter in connectivn with the renego-
tialtion of any such contract, or the requirement of
such contract with a new contract, after such date.'

According to the material submitted wivh the request, the basic
bargaining agreement under which the June 1976 negotiation for wage
increases hegan was enterad into in 1959, The basic agreement
which became cficclive at that time called for negotiated rales of pay
and cstablished that such rates would be based on "work of a sirnilar
nature performed under similar circumstancas prevailing in various
geographic arcas in and contiguous lo the Project. ' Additionally, the
bargaining ngreement authorized the establishment of a joint fact
finding commitliee regarding determinatlion of what those rates of pay
should be, as oppoused Lo requiring acceptance of 2 Government wage
SUI‘VC_)'.

Since there was no wage survey' involved, it is our view that
5 U.5,C. § 5344 and the limijtations imposed therein on receipt of
retroactive pay would not be a barrier in the cases indicaled in the
submission. In this connecction, we find nothing in TPM Supple-
ment 990-2, 550-21, subchapter S2, which would prohibit the
lump-sum Jeave payments from being computed at the increasc rate.

Accordingly, the named former employees are entitled to
receive the retroactive wage adjusiment, if otherwise correct,

r@ Ketlen

Deputy Compiroller General
of the United Statces






