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1T 4d COMPTAOLLER OENEMNAL
DECISION C R THE UNITED SBTATES
VYV AIHINGTON, D.C, EQ0m3an
FILE: :
LE B~190693 DATE: March 28, 1978

MATTER OF:
E-Systems, Inc.

DIGEST:

1. Where bidder in "Guaranteed Maximum Shipping
Weights and Dimenslona™ clause indicates that
more than one item will be packed in container,
‘this does not render bid nonresponsive to unit
packaging requirement of items being individually
packaged where bid took no exception to latter
requirement and first noted clause referred to
manner of packaging items for transporting.

2. Failure to use "N" in bid schedule as remuired
by VB, and instead using 'N/C“ for items to be
furnished at no cest to Government may be waived
as minor iInformality under ASPR § 2~405 as bid-
der's intent to furnish items for no charge was
clear. -

3. Protest that low bidder did nic meet definitive
responsibility requirementr- contained in IFB
is denied as record before 3A0 indicates bidder
has fulfilled requirements and contracting offi-
cer's determination of rec:onsibility was reason-
able.

4. Abliity of bidder to obtain personnel necessary
to performance of contract and whether bidder
has financial -~apacity to absorb loss on contract
performance weze matters considered by contracting
officer in determining bidder's responsibility
and will not be reviewed by GAO since definitive
responsibility criteria are not involved.

5. Reconrd does not support prote “ter's contention
that procuring activity was ¢ are that it planned
to delete material requiremen. of IFB at date
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of award of contract, thereby entitling contractor
to nquitable price adjustment while denying bid-
ders right to compete on changed requirement.

6. GAO has no authority under Freadom of Informa-
tion Act to determine what documents other Govern-
ment agencies must or must not disclose,

E-Systems, Inc. (EST), has protested the award
of a contract by the United States Army Electronics
Command to Bristol Electronics, Inc. (Bristol), under
invitation for bids (IFB) No. DAABA7~77~B-0N171l.

The IPE was for 7,452 each AN/PRC-77 radilo sets,

3,505 each RT-841 receiver-transmitters, and support-

ing data. Bids were opened on October 11, 1977, and
award was made Lo Bristol on November 16, 1977. ESI
was the second low bidder.

FSI's first basis of, protest is that Bristol's
bid was nonresponsive bechuse it failed to comply with
the unit packing requirement of the IFB. Brictol's
bid, in paragraph B.17, entitled "Guaranteed Maximum
Shipping Weiyghts and Dimensions," indicated undex the
heading "No. of Items per ctnr.” for ‘item 0001 and
item 0002 the numbers 4 ‘and 10, respectlvely. ESI
argues that this does not meet tae requirements of
paragraph G.4, "Preservation, Pe:kaging and Marking,"
which states that packaging will be in accordance with
Federal Standard 356A (February 26, 1975), wherein
it is required that items weilghing more than 10 pounds,
ag here, be individually packaged.

The Army has rosponded that Bristol's bild was
considered responsive becaiuse paragraph B.l17 of the
IFB deals with shipping containers and not unit packag-
ing and that the bid did not take exception to the
requirements of Federal Standard 356A.

We agree that Bristol's bid i- resgonsive to
the packaging requirement. Paragr »h B.l17 requires a
bidder to indicate how the items w L1 be packaged
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for transporting to the various delivery destinatio:s
so that the Governmeni may evaluate the tranuporta-
tion costa. Bristol's bid, in paragraph B.l17, dues
not contain aiy indication that it dces not intend

to comply with the unit packaging requirements of Fed-
eral Standard 356A.

Secondly, ESI actgues that Bristol's bid failed
to include the guaranteed ghippii.g weights and dimen-
sions of the items once they have been palletized,
Howeve:r, there was no requirement in paragraph B.1l7
or Federal Standard 356A that a bidder had to ship
its items on pallets, but these two provisions merely
permitted the bidder to pallet.ize if he desired.
Accordingly, ae Bristol indicated maximum shipping
weight per container, it complied with the requirements
of paragraph B.17.

Thirdily, paragraph C.83.1 of the IFB advised bid-
ders that:, if an item was offered at no charge, "N"
should be entered in the bid. On several items,
Bristol entered "N/C" in its-bid which ESI contends
constitutes an ambiquity which renders the bid nonre-
sponsive under the akbove paragraph.

Our Office has recognized that a bidder's inten-
tion to furnish an item at no cost to the Government
may be expressed in various ways, such as the insgertion
in the bid schedule of the symbol "O," 40 Comp. Gen.
321 (196v), or of dasvhes, Dvneteria, Inc., et al.,

54 Comp. Gen. 345 (1974), 74-2 CPD 24(, Bristol's
use of "N/C" is an equally clear expression of intent

to provide an item 2t no charge. Dyneteria, Inc.,
et al., B-181470, January 17, 1975, 75-1 CPD 35.

Therefore, Bristol's use of "N/C" rather than
the symbol prescribed was waivable under section 2-405
of the Armed Services Procurement Regqulation (1976
ed.) ag a minor informality and did not render the
bid nonresponsive.

Finally, ESI protests the determination that
Bristol is a responsible bidder as ESI contencis Bristol
failed to comply with the definitive responsibility
ci1iteria contained in the IFB.
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Our Office does not revicw:affirmative responsi-
bility determinations uniesa either frauc 18 alleged
on the 'part of the procuring officizls or the solicita-
tion contains definitive responsibility criteria,
Data Test Corporation, 54 Comp. Gen. 715, 724 (1975),
T5-1 CPp 138, and haugrton Elavator Diviaione et al.,

5% Comp. Gen. 1051 ({ Y, 76-1 CPh 294,

Included in the IFB was a provision as follows:
"Cc.81 SPECIAL STANDARDS OF RESPONSIBILITY

"The below special standards of
responsibility are created pursuant to
ASPR 1-903.3. Bidders must meet these
standards to be considered for award.

*Before a bidder will be awarded
a contract, he must show, at least by
the time of the pre-award survey,

"1. That the bidder has success-
fully produced the AN/PRC-77 or, within
the last five (5) years, eguipment of the
same general complexity as the Radio
Set AN/PRC-77. The bidder must show
that it has manufactured the PRC~77 or
other equipment at-a.monthly rate sus-
tained for six conseécutive months,
sufficient for the Government to acquire
the confidence that the delivery rate
in the solicitation and subsequent con-
tract of 600 per month can be attained
by the bidder. Equipment other than a
PRC-77 will be considered of the same
general complexity as a PRC-77 1if it:

"a. 1s an HF, UHF or VHF “adio:
and,

"b. has plug—in modular design
using at least 10 modules of which at
least four require individual elec- .
trical peaking or alignment as part of
the manufacturing process; and,
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"c. usen printed circuit boards
in the radio, at least fifteen of whica
contain some discrete components, such
ar transistors, diodes, capacitors,
resistors; and,

"d. employs phase-lock loop method
of fregquency synthesis; and,

"e. was produced to meet nilitary
or similar standards for electrical,
mechanical and environmental require-
ments ., *

y ESI's arguments reiating to Bristol's responsi-
bility center around the requirements in subparagraph

¢.f1.1, supra.

The requirements are the type of defini®ise or
objective responsibility criteria which our Office
will review.

ESI states that the specifications. for the AN/
PRC-77 require compliance with MIL-Q-9858A, a quality
control program. Bristol, at the time the preaward
survey was conducted, advised the Government that it
did not have a quality control prdgram which met the
regquirements of MIL-Q-9858A, but that if awarded the
contract, it would revise its in:-pection 'system to
comply. ESI arqgues that since B istol 414 not have
Buch a program for its prior pro-uction, the radios
produced could not be considered "Al/PRC~77" radios
because they did not comply with the specifications
for the AN,PRC-77.

‘ Our Office has heen advised by the contracting
officer that MIL-Q-9858A was added to the specifica-
tions for the AN/PRC-77 in November 1976. Therefore,
the requirement for compliance with MIL-Q-9858BA was
in effect less than a year prior to the bid opening
of the instant IFB and was not required in the prior
contracts performed by Bristol.
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We do not believe that a bidder can be held to
the standard ESI attempts to establish that the prior
wanufactured rafios must comply in all respects to
the cu-rent specifications for the AN/PRC-77, espe~
cially since ecquipment of the same general complexity
is an acceptabl.e alternate to prior production of the
AN/PRC-77. Unler ESI's interpretation, a bidder could
be found nonresponsible by having manufactured an
AN/PRC-77 from subsequently modified specifications
while a bidder 'who had manufactured equipment of the
same general cumplexity, which complied only with the
five criteria quoted above, ‘tould be found responsible.
Accordingly, we 'have no objection to the contracting
officer's conslderation of the prior production of
Bristol, notwithstanding the lack orf a MIL-Q-9858A

program,

E3I also disagrecs with the contractiqg officer's
determination that Riistol has demonstrated that it
can meet the required delivery rate of 800 items per
month.

The contracting officer relied on the following
past deliveries of AN/PRC-77 radioe under other con-
tracts to determine that Bristol could comply with
the delivery schedule:

October 1976 400
November 1976 600
December 1976 700
January 1977 872
Februvary 1977 750
March 1977 729

While ESI arguet that the average rate of produc-
tion was oniy 675 for the above 6-month period and
that other 6-month periods fell far short of this
figure, the "Special Standards of Resporisibility" did
not require past delivery rates of 800 items but only
a rate sufficient for the Government to acquire con-
fidence that the 800 delivery rate could be met. Also,

"the delivery rate only had to be sustained for one

6-month period. Therefore, we find the contracting
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officer had a reasonable basis for his responsibility
determination. 1In this regard, contrary to ESI's asser-
tion that the above information was not avallable to

the preaward survey team during the conduct of the
survey, it was contained in Volume II of the preaward
survey data furnished the team.

Because of the above finding, it is unnecessary
to discuss Bristol's prior production of the AN/PRC-25
radio for which ESI contends no determination was made
that it was of the same general complexity.

ESI further states that Bristol did not comply
with the requirement of the TFB that, if a bidder did
not plan to ‘acquire the RF switches, a critlcal com-
ponent of the AN/PRC-77, from an approved scugce, .
the bidder had to submit to the survey team cetailed
plana for engineering, fabricatiun and testifg of the
switches. The contracting officer states that Bristol
did discuss this matter with the suxvey team, Bristol.
is an app-oved source for the switches and had already
submitted the necessary documentation in connection
with 'its source approval of Marxch 26, 1976. Accord-
ingly, we find the contracting officer had a reasonable
basls for his determination regardirg the RF switches.

) ESI also challanges the ability of Bristol to
acquire 'the necessary employees to perform the contract
and whether Bristol has the financial capability to
absorb ‘the loss on this contract which ESI argues
will occur becaduse of Bristol's low bid. These are
matters relating to the contracting officer's affirma-
tive determination of Bristol's respon51bzlity, not
covered by the definitive responsibillity criteria cun-
tained in paragraph C.81 of the IFB and not for con-
8ideration by our Office. Data Test Corporation, sup:a.

ESI states that, based on 1its best ‘nforwation
and belief, the Army is pldnning to d:lete the rejuire-
ment of the IFB that the contractn. “utilize tpecial
Acceptance Test Equipment (SATE) and ewuch ‘deletion

" will entitle the contractor in an ec¢:i ~bh:io laﬂustmant

in price, which deletion the aArmy w. .iéve of at
the time of award.
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The contracting officer has advised our Office
that the Army was not at the time of award and is
not now planning to delete the requirement for SATE.
The Army is currently studying the posaibility of
replacing Government-furnished SATE with S¢TE fur-
nished by the contractor, but no decision on the matte:
has been reached. Accordingly, we 7Tind no evidence
that the contracting officer was aware of a change
in a material requirement in the IFB which wruld have
required amendment of the IFB %o allow all bidders
to compete.

Finally, ESI states that the timing of the dis-
vosition form dated November 14, 1977, summarizing
the preaward survey results, and the date of award
to Bristol, November 16, 1377, shows trat the con-
tracting officer did not give ‘Sull conslderation to
all of the information contained in the survey. The
contracting officer advises that the preaward survey
was commenced on October 13, 1977, and that, during
the month that it took to conduct the survey, he was
in contact it various memters of the survey team
and had knowiedge uf the results of the gurvey prior
to the November 14, 1977, submission, which was merely
an administrative procedure. Based upon our review

of the record, we cannot say that the proper procedures

for determining a bidder's responsibility were not
followed.

Accordingly, the protest ~f E3I is denied.

~Bristol, iu it's ¢caments on the protest, has chal-
iangva‘che release by the Ar.ny to ESI of its preaward
survey res: 'ts undeyr the ikreedom ~I Information Act
(FOTa) (5 U.S5.C. § 552 (1976,). howeves, our Office
has no autiority, under FOIA to determjae what cocuments
othec‘GOWE\nment agenules must or must no’: disclose.
Augwgn*uv ‘or. incorporaced, 8-185137, Mavcn 16, 1976,
75-1 Cih 179,
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