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FILE: B-190677 DATE: July 6, 1978

MATTER Cf: Juan R. Redriquez - Expenses incurred for
settlement of unrexpired lease

DIGEST: Drug Enforcement Administration policy requiring
employees to obtain a no penulty <lause for break-
ing a lease may not be asserted as a bar to
employee's claim For reimburserment of expenses
incurred in terminatinz a lease incident to a
transfer. The agency admits that the employee
had not been advised of the DEA policy, armd that
there was no way for him to have become aware of
ita existence under th. nrocedures in effect
prior to his transfer. Further, the Federal
Travel Ffeguiations impose no such requirement,
and the authority of DEA to impose the rryaire-
ment is questiorable under the rTRH.

This action is a request by the Chief, Accounting Section,
Drug Eaforcement Administration (DEA), >f the United Stztes Depart.-
ment of Justice whether the claim of Mr. Juan R. Rodriquaz iay be
paid for refmbursement of $931 for expenses incurred in terminating
an unexpired lease incident tr a change of official station.

The record shows that prior to April 1976, Mr. Rodriques nad
been assigned t.» the New York regional office ¢f DEA. On April 14,
1976, he enterrd into a 3-year lease for an apartment in Brool-lvn,
New York, to Legin occupancy on May 1, 1976. In June 1976, e
received orders te ctransfer to the Detrclv, Mmeciiioun, office of DEA.
Accordingly, Mr. Rodriquez was required to break his lease and
report for duty in Detroil on October 4, 1976,

Subsaequently, Mr. Rodriquez submitted a claim for reimburse-
ment in the amount of $931 for expinses incurred in terminating
his unexpired lease. Upon examination of the April 4, 1976 lease
agreement, the agency quastioned whether paym:nt could be made
since the lease did not comply with the DEA policy regarding no
penalty clauses, as set fcrth in the September 15, 1971 memo from
the Assistant Director for Administration. That memo provides, 1n
pertinent part, as follows:

"Subj: Leasing of rasidence quarters

Employeces of BADD who receive official notice of
transfer with a reporting date on and afler
October 1, 1971 to a post of Juty located within
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the ifiy States, the Pistrict of Columbia, the
territories and possessionsof the United States,
the Commonwealth of Puertec Rico and the Canal
Zone, requiring a change of' residence beyond

the limit of the metrovpolitan area, w!ll not
enter into a lease for residence quarters un-
less the lessor agrees to release the lessee
from his otligations to complete the term of
the lease provided tnat:

#1. The lessee pruvides the lessor with
proof of the proposed transfer.

"2. The lessec gives the lessor 30 cays!
written notice of his intention to
vacate the promises,

"3. The lessee makes payment of the re-
maining portion of the rent due
until the premises are vacated.

"In the event residence quarters connot be l
leased without the above c¢lause prior written
approval will be cobtained in advance from Lhe
office nf the Chief Counsel to enter into lease
agreement without clause.

"Reimbursement of expenses incurred for set-
tling an unexpired lease {including month-
to-month rental) dated on or after October 1,
1971 may not be authorized if lease is not
entercd into as outlined above. ¥ ¥ ¥

"Please inform all employees of the above.
This chang2 will be included irn change of
station procedures.n

Mr . Rodriquez contends that, although his lease did not comply
with this DEA policy, he should nonetheless be paid since the
agemrsy admits he had never been advised of the existencz of such a
policy, and had no knowledg» of the no penalty clause requirement.

The authority for payment of expenses incurred in connection
vwith residence transaction is contained in Part 6 of the Federal
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Travel Regulations (FPMR 101-7) (May 1973)j. Subpart 2-6.1 thereof
provides for reilmburscmert of such expenses as follows:

n2-6.1. Conditions and requirements under
which allowances are payable. 'To the
exten. allowable under this provision, the
Government shall reimburse an employee for
expenses required to be paid by him * * ¥
for the settlement of an unexpired lease
involving his residence * ® ® n

Expenses incurrad in connection with settlement of au uneipired
lease are more specifically governed by Subpart 2-6.2, subsection
h, which provides in pertinent part as followse:

"h, Settlement of an uncxpired lease. Ex-
pensey incurred for settling an unexpired lease
(including month-to-month rental} on residence
quartars occupied by the employee at the ol
officjal station may inrlude broker's fees flor
obtaining a sublease or charges for advertising
ar, unexpired lease. Such expenses aie reimbur-
sable when (1) applicable laws or the terms of
the leas¢ prrovide for payment of settlement
expenses, (2) such expenses cannct be avoided
by sublease o, other arrangement, (3) the
erployee has not contributed to the expenses

hy failing to give appropriate lease termina-
tion notice promptly after he had definite
knowledge of the transfer, and (4) the broker's
fees or advertising charges are not in excess
of those customarily charged for comparable
services in that lcealily. * ¥ an

The Federal Travel Regulations' provisions cited above impose
no requirement that employaes obtain the type of "no penalty”
clause described in the DEA memo, and there is some question as to
whe thar the agency has the authority to impose this requirement
on its employees. Compare 5% Comp. Gen. 613 (1970).

With respect to the claim of Mr., Rodriquez, we note the apgency
admits that he had uever vieen alvised of the existence «f the DEA
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requirement regarding no panalty clauses, and also admits that

there was no way for him to have become aware of such a policy

under the procedures in effect prior to his transfer. Under

these circumstances, and because the authority of DEA co impose
additional restrictions on its employees is not evident from the
applicable provisions of the Federal Travel Regulations quoted above,
we find that the agency may not assert its policy as a bar to
reimbursement of the claim of Mr. Rodriquez. Accordingly, without
passing on the propriety of the DEA "no penalty" policy, we hold

that the claim of Mr. Rodriquez may be paid if otherwise proper.

We are today referrinz the question o DEA's authorlity to
make such a requirement to the General Services Administration,
the agency vested with the statutory authority to prescribe regu-
lations governing Federal travel matters, and requestinz that DEA
be advised directly as to the propriety of the policy.

/Ythorr. |

peputy Comptroller General
of the United Stales
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