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FILE:  p.190505 DATE:  jyne 1, 1978
MATTER OF:

B.B. Saxon Company, Inc.
DIGEST:

l. Where Department of Labhor (DOL) notifies
| agency that it has determined Service
. Contract Act (SCA;} is applicable to pro-
l . posed contract, agency must comply.with
| regu ations implementing SCA unless
' DOL's view is clearly contrary to law,.
! Since determination that SCA applies to
i contract for overhaul of aircraft en-
! gines is not clearly contrary to law,
i : solicitation which does not include re-
f J quired SCA provisions is defective and
: \ should be canceled. Contentiosn that
| ! applicability of SCA should be determined
i ! by Office of Federal Procurement Policy
] ‘ (OFPP) does noi justify agency's failure
i to comply with 3SCA under circums*ances
| where OFPP has not tzken substantive
; position on ir-ue.
|
|
]

2., Use of estimated needs instead of
precise &ctual needs is not objec-
tionavle where solicitacion is for
multi~-year reguirements contract and

, agency states it cannrot determine its
; needs with pre:ision but has based its
: estimates on best available information.

{ 3. Even though small busiress set-~aside

\ procrrement is technically a negotiated
procurement, where contract is to be
awarded solely onh price, mere fact that
negotiations are desirable to enhance
oftferor understanding of complex pro-
curement does not provide legal basis for
use of negotiation procedures in lieu
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of small business restricted advertising,

since record does not support agency

assertion that specifications are not

sufficiently definite %o permit formal |
advertising. ;

4. Agency is not required to adjust cancella-
tion ceiling in multi-year requirements
contract after first year's estimated
quantities are reduced even though such
adjustments might result in lower over-
all prices. -

5. Agency is not required to furnish produc-
tion equipment to prospective offerors
to overcome competitive advantage of in-
cumbent which already owns necessary
equipment, since Government does not
own such equipment and incumbent's
competitive advantage resclts from its
prior contracting activity and not through
any action of the Government.

6. Responsibility provisions in RFP which
require contractor to have certain
personnel "on board" by time of award
but also provide for contractor com-
mitment to obtain personnel for contract .
performance do not conflict since latter !
provision refers to personnel other
than those required to be "on board."

7. Agency is not required to furnish cost
estimate of spare parts in RFP where .
such parts are to be principally fur-~ f
nished by the Government and contractor
will be reimbursed for contractor ac-
quired parts on a normal billing cycle :
so that contractor investment is mini-
mal. However, it is suggested that
consideration be given to including such
estimates in future solicitations.

|
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8. Use of evaluation factor to reflect cost
of changing contri._.tors is not improper
even though such factor may penalize
every o2fferor except the incumbent since
Government may legitimately take into
account all tangible costs of making

particular award.

B.B. Saxon (Saxon) protests request for proposals
(RFP) F4160B~-77-R-8635 issued by the Department of the
Air Force, Kelly Air Fcrce Base, Texas. .The solicita-
tion is for a multi-year requirements contract for the
repair, overhaul and modification of aircraft engines
and repairable parts. Saxon asserts the following
golicitation deficiencies as its bases for protest:

l. The exclusion of this procurement from the
coverage of the Service Contract Act;

2. The use of best estimated quantities (BEQ)
instead of specified quantities for anticipated annual

reguirements;

3. The use of a negotiated procurement rather
than a formally advertised procurement;

4. The failure to adjust the "cancellation
ceiling" after the BEQ for the first year was reduced;

5. The Ffailiure of the Government to furnish
production equipment to assure that meaningful
competition is obktained;

6. A conflict in the ra2sponsibility criteria
relative to equipment and personnel;

7. The absence of a cost estimate for spare
parts;

8. An evaluvation method which is unfair to all
offerors except the incumbent.
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For the reasons set forth below, the protest is
sustained on issues 1 and 3 and denied as to igsues 2,
4, 5, 6, 7 and 8.

1, Service Contract Act

The RFP incorporated Walsh-Healey Public Contracts
Act provisions; it did not inciude Service Contract
Act (SCA), 41 uU.S5.C. 351 et seq. (197C and Supp. V
1975) provisions or an SCAR wage determination, although
it did include a clause entitled "Potential Applica~
tion of the Service Contract Act (Fixed Price)." Saxon
arqgues that there is no justification for this pro-
curement to be outside the scope of the SCA, while the
Alr Force maintains that the Walsh-Healey Act, 41 U.S.C.
35 (1970), dealing with supplies, and not the SCA,
avplies to this procurement, because the contract is
.o be one for materials, supplies or equipment (over-
hauled aircraft engines) and not one for servicas.
The Department of Labor (DOL), however, has informed
the Air Force "thact this type of contract has as its
principal purpose the furnishing of services through
the use of service employees, and as such, is clearly
subject to the Service Contract Act."

The Air Force and DOL have previously disagreed over
the applicability of the SCA to varionus Air Force con-
tracts. For exanple, in 53 Comp. Gen. 412 (1973), we
considered a case where the Air Force contracting officer
believed the SCA was not applicable to a2 procurement
for aircraft modificaticon and depot maintenance, but
DOL subsequently determined that the SCA was applicable.
A similar situation, involving an Air Force procurement
for aircraft engine overhaul and maint~nance, was con-
sidered in Curtiss-Wright Corporation v. McLucas, 381 F.
Supp. 657 (D.N.J. 1974).

In both Curtiss-Wright and 53 Comp. Gen. supra, the

Air Force acted in the belief that the procurements were
subject to the provisions of the Walsh Healey Act rather
than the SCA. As a conseguence, it did not submic a

Notice o7 Intention To Make a Service Contract (Standard
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Form (SF) 98) to DOL. Under applicable regyulations,
contracting officers were required to file an SF 98 with

DOL at least 30 days prior to the issuance of a solicitation

lzaading to the award of a contract "which may be subject
to the Act." 29 CFR 4.4-4.6 (1976); Armed Services
Procuremenrit Regulation (ASPR) 12.1004, 12.1005 (1976 ed.).
In response, DOL was to notify the agency of any minimum
wage rate determination applicable to the contract, which
thereafter was to be included in the solicitation and

any resulting contract, ASPR 12-1005.3. It was concluded
in both casgses that the Air Force's failure to submit the
SF 98 did not invalidate the contract because the Air
Force had acted in good faith. -

In the case before this Office, w2 found that the
regulations regquired the initial decision as to the
. plicabllity of the SCA to be made by the contracting
fgency, hot DOL. Thus we stated:

"If the agency does not believe a
contract may be subject to the act

* * * there is no duty on its part

to submit anything to DOL or to in-
clude a Service Contract Act clause
in the solicitation. Accordingly

we think the only issue that must

be determined it whether or not the
Air Force Contracting Cfficer had a
reasonable basis for believing that
his procurement was not one that 'may
be subject to the Act.'" 53 Comp. Gen.
at 41€.

We found that the Air Force, relying on what it regarded
as a "significant amount of rebuilding or replacement of
aircraft components called for by the contract specifi-
cation, hal[d] traditionally treated this type of contract,
both before and after the enactment of the SCA, as subject
to the Walsh-Healey Act." We also found that the record
reasonably supported the Air Force's assertions that it
relied on several "judicial and DOL decisions, which appear
to treat reasconably similar type of work as subject to
the Walsh~Healey Act," as a basis for its fallure to
include SCA coverage in the solicitation and resulting
contract. ‘ '
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We concluded that the contractin_ officer had acted
in good faith, that thsre had not been "a dellberate,
arbitrary attempt to circumvent any statutory cr ragulatory
provision,” and that the contract had not been awarded
illegally since "the validity of a service contract was
not affected by the absence therefrom of « DOL wage
determination when the absence was not due to 'any mis-
feasance or nonfeasance on the part of the contracting
agency.'" We suggested, however, that consideratiorn be
given to the nromulgation of a contract clause which would
protect the workers concerned without disrupting the
procurement process in circumstances where DOL, after
contract award, disagrees with the contracting agency
determination of non-applicability of the SCA to the
particular procurement, (The "Potential Application of
the Service Contract Act" clause, set forth in Defense
Procurement Circular 76=1 (Item XX1l1), and incorporated
in the solicitation in ¢his case, is a result of our
suggestion.)

Similarly, in Curtiss-Wright, the court held that
the contract under consideration in that case was not
void, but could bhe amended to include the SCA provisions
and wage rate determinations under the "Christian doc-
trine." This holding followed the court's finding that
the Air PForce hacd acted in good faith because of its
understanding of prior DOL policy and its lack of notice
from DOL to revise its contract policies until after the
award of the contract. 381 F. Supp. at 664-666.

Subseguently, in Hewes Engineering Company,
Incorporated, B-179501, February 28, 1974, 74-1 CPD 112,
we considered a situation where the Air Force initially
determined that the preccurement (for technical data in
the form of reproducible copy) was not subject to the
SCA, but before the closing date for receipt of proposals
was placad on notice that DOL had ruled in a similac
Army procurement that the SCA was applicable. Distinguish-
ing that situation from the one in 53 Comp. Gen. 412,
we pointed out that while the initial Air Force determ-
ination was not subject to guestion, the contracting officer
was now on notice that DOL "may regard this procurement
as subject to the Act," and that under those circumstances
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the regulatory scheme contemplated submission of an SF
98. We further stated:

"ITIhe Secretary of Labor is responsible
for administering the Act ané for promul-
gating rules and regulations under the
Act. [citations omitted] Thus in
detcrmining whether or not Service
Contract Act provisions are applicable
to a given procurement, we think it

is reasonably clear that contracting
agencies must take into account the
views of the Department of Labor un-
less those views are clearly contrary

to law.”

We concluded that under the circumstances the Air Force
could not properly view the DOL position as contrary to
law, and pending the enactment of clarifying legislation,
had to give "due regard" to DOL's position by submitting

the SF 98.

In this case, the Air Fo.ce states its position as
follows: .

"For a number of years the Department
of Labor considered these [overhaul
contracts] supply c¢ontracts to which
the Walsh-Healey Act would apply.
This position was apparently based
on the fact that we receive an end
item (rebuilt or overhauled equip-
ment). We are aware of nothing in

- the SCA which changes the characte-
of these * * * contracts. Nonethe-
less, on occasion; we have been informed
by the Department of Labor that specific
overhaul * * * contracts should have
contained the SCA provisions., Morecgver,
on at least one occasion, DCL rejurc: d
we include the SCA in_all such . _2tn.
Finally, on 2 Decemkter 1977, the iepar'.-
ment of Labor corresponded with us re-

garding this specific solicltation, re-

S i 8 T - e - ——
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questing that we include the SCA., * * *
It * * * continucs to be our position
that these are supply contracts subject
to the Walsh~Healey Act rather than SCA."
(Emphasis supplied)

The Air Force further points out that its policy is
consistent with that of the Department of Defense (DOD),
that the "Potential Application of tie Service Contract
Act" clause was included in the RFP to protect the
contractor's employees "in the event appropriate authority
determines SCA applies," and that it considers the
"appropriate authority” to be the Office .of Federal
Procurement Policy (OFPP). In recognition of the foregoing
it is the Air Force position that OFPP and not DOL has
"final authority to determine whether and how the Service
Contract Act applies to certain types of contracts

when such application could have sericus and direct

impact on the Federal Procurement Process" (Fmphasis
supnlied) and "that the QOFPP is the appropriate office

to decide this procurement policy question." (Emphasis
supplied)

OFPP concurs with the Air Force view. In comments
filed with this Office, OFPP states that: "Public Law
93-400, 41 U.S.C. 401 et seg. (Supp. V 19875), clearly
establisha2s OFPP's authority to formulate policies for
the executive agencies with regard to the procurement of
services and property”; that this authority extends to
the procurement aspects cf requlations issued by the social
and economic agenciers suchi as the Department of Labor;
that any other agency anthority to prescribe policy is
subject to tuat of ('F©7; and that "OFPP hats a clear
rale as the [inal a.biter of procurement matiers for the
fec :ral agencies." OQOFPP stetes that it ic “presently
clanuing to begin work =ith tle Liepartment of lalor
an! other ngqehcie., to reviewv existiag labor statites
trat iwpact on preacuvemeat policy. W2 will tler under-
tele tc excrcise our authority in thiy area ard é=cl
with the procurement aspents oi “hise laws as well as
tha izzsuws oricing under them."

Mo evtent of OFPP aathioritv is nol an issue in
tnis prose=*, AL gresent, OFPP [z oclv Yplanninyg to

———— e e
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begin work with the Department of Labor and other agencies
to review labor statutes"; it has taken no action concerning
the current application and interpretation of the SCA and
implementing regulations. Thus,we need not and do not de~
cide the extent of OFFP authority in this area, and under
the circumstances the only issue for resolution is whether
the Air Force has complied with existing requirements
concerning the SCA.

As we have previously indicated, under those existing
requirements the Secretary of Labor has been regarded
as having the primary responsibility for administering
and interpreting the SIZA, so that to the extent there
is a disagreement between DOL and a contracting agency
over the application of the SCA to a particular contract
or class of contracts, DOL's views must prevail, "unless
they are clearly contrary to law." Hewes Engineering,
supra. The Air Force has previously recocgnized the
appropriateness of adhering to DOL's position in matters
concerning the SCA, even though the Air Force did not
agree with thac position., See Central Data Processing
Inc., 55 Comp. Gen. 675 (1976), 76~1 CPD 67. See also
Curtiss~Wright Corplration v. McLucas, supra, where the
court suggested tnat the Secretary of Labor's determina-
tions under the SCA were final and binding.

We note that the term "services" as used in the SCA
is not defined in the Act, and that resort to the legislative
history of the Act is not helpful. Therefore it appears
that the determination of whether the "principal purpose"
of a contract is to furnish "services" through the use
of "service employees" is a matter within the reasonable
discretion of the Secretary of Labor. We do not believe
that a determination that an aircraft engine overhaul
contract is one which has fior its principal purpose the
"furnishing of services" (overhauling and repair of
Governmenct property) may be considered "clearly contrary
to law" since there is nothing in the Act which prohibits
that determination. Cf., 53 Comp. Gen. 370 (1973). Ac~
cordingly, since the Air Force is on notice that DOL
has determined that the SCA applies to this procurement,
the mere inclusion of the "Potential Application of the
Service Contract Act" clause in the RFP does not comply
with applicable requirements, which under the circum~
stances mandate that the Air Force submit an SF 98 to
DOL and include in its solicitation whatever wage deter=-
mination DOL finds to be applicable.

~

-9 .
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2. Best Estimated Quantities

Protester takes issue with the use of estimates for
the centract regquirements, instead of firm fiqures,
ciaiming that 12 years of historical data should enable
the Air Force to quantify its requirements with "pinpoint
accuracy." It particularly objects to portions of Exhibit
"B" of the RFP (repairable overhaul support items) where
12 of 14 items of repairable engine part have a BEQ of
zero. Protester implies that the Air Frice managers "know
precisely what these estimates are," but for some reason
have not revealed them, with the consequence that unfair
competition is engendered because the incumbent has that
knowledge by virtue of ils own experience.

The Air Force claims that its overhaul requirements
are not definite, that the usage of the engines in ques-
tion cannot be predicted absolutely accurately, and that
its estimates are the "best" available under the circum-
stances. It claims that it does not expect any requirements
for those items where the estimates are shown as :zero,
but requested prices in case such requirements materialize.
The Air Force notes that the zero estimates for these
items 4o not affect the price evaluation, and that if
the prices received for the zero estimate items are
excessive, it will either negotiate the prices to those
which are fair and reasonable, or will negotiate those
items out of the contract so that its needs, should they
arise, could be satisfied elsewhere.

In view of the Air Force's statements, we are unawvle
to accept the protester's contentions. Although the Air
Force presumably has data regarding its past requirements,
the protester has not established that the Air Force is
incorrect when it states that its future needs can, in
fact, only be estimated and cannot be stated with precision,
It is true that "when the Government solicits bids on :
the basis of estimated quantities to be utilized over ‘
a given period, those quantities must be compiled from .
the best information available." Union Carbide Corporation, :
B-188426, September 20. 1977, 77-2 CPD 204. However,
taking the record in its entirety, we find no basis for
concluding that the Air Force has not done so.

- 10 -
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3. Legal Justification for Negotiation

Saxon asserts that thera "is no legal justification
for this procurement being in the form of 3 negotiated
procurement instead of a formally advertised procurement
as required by law." Sason notes that there is nothing
extraordinary about an overhaul program, and states that
formal advertising is the most common way of hand.ing
overhaul programs and that "it psually results in a much
lower price to the Govaernment."

It is the Air rForce's position that necotiation is
appropriate for the instant procurement because the con-
tract i; a srall business cet-aside, and pursuant to ASPR
3-201, it is mandatory that "we cite 10 U.S.C. 2304(a)(1)
as 'our negotiation authority.'" The agency also claims

-that if the procurenent had not been set aside for small

business, it would have negotiated the contract pursuant
to ASPR 3-210.1(ix) which contemplates procurements in-
volving construction, maintenance, repairs, alterctions
or inspaction, "in connection with any one of which the
exact nature or amount of the work te be done is not
known," because "the procedures contemplated in the
specifications of this solicitation are not finite, as
in ary overhaul program, and discussion with any or all
rrospective offeror.:i may be necessary for clarificacion
of the overall prcgram." The Air Force further ex-
plains its positicn as follcws:

"The exact amount or natur:¢ of this
repair work is not known. For example,
the number of engines to be repaired

can only be estimated. The timino of
when engines will require repair is

only an estimate. The amount of repair
on each engine can vary depending on

the amount of repair or replacement re-~
quired for accessories. The contractors
must provide their own procedures on how
to determine when to repair or when to
replace parts * * *,  Negctiated prices
are necessary for those engines in whiczh
the BEQ is 0 to prevent unbalanced bids.

- .1 -
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The number ul over and above hours are
estimates. These considerations
clearly show that formal advertising
is impractical."

The Air Force also notes that no Determination and PFindings
exist to support the negotiation, because it is not required
for a small business set-aside negotiated pursuant to ASPR
3-201 ("exception 1").

An examination of the RFF reveals that the contract
is to be awarded solely on the basis of price, e.qg., no
technical proposal is required in this R¥P. Under the
rrovisions of the RFP, offerors are requested ton propoce
fixed unit prices for the "repair, overhaul, modification,
testing, preparation for storage and shipment" of the
aircraft engines listed in items 1=-5 of the RFP and for
the repair of certain comoonents, and fixed hourly rates
for "over and above work" to be asccomplished by the
contractor at the direction of the contracting officer.
The RFP sets forth 54,164 manhours as the estimate of
the "nver and above" work to be accomplished during the
contract, and provides for evaluation of the contractor's
offer for these items on the basis of the propemsed hourly
rates multiplied ty the estimated hours. The RFP also
provides an addizional evaluation factor of $37,112.0°0
{plus transporua:ion) which is to be added to all offers,
save that of the incumbent's, as <he estimated cost for
the removal of Government furniched properity from the
incumbent contractor's facility “c the facility of any
new contractor. In addition, par.graph 1lt(g), Standard
Form 33A, incorporated into the .:cliri‘a-ion by reference,
cautions bidders that the Covernment wmway award a contract
on the basis of initial offers received, v'ithout dis-
cussion, so that offers shruld ke submitted on the most
favorable terms.

Also, although the age-.:y <laims that the specifi-
cztions are not "finite," “nhere is no hint in the RFP
that tuose specifications which are detailed and require
adherence to the provisions set forth in more dectailed
"echnical Orders, are not complete or are otherwise
jnadequate so that "discussions with any or all" offerors

- 12 =
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might be required. Also, although the Air Force claims
that as a result of face-to~face negotiations with the

four offerors submitting "responsive proposals," changes
were made to the specificarions and "[M]any gquestions of
clarification were angswered," we have not been furnicshed
with any documents reflecting specification changes.

ASPR 1~706.5(b) provides in pertinent part
that:

"Contracts for tota' small business
set-asides may be eatered into by
conventional negotiation or by * * *
'small Business Restricted adver-
tising.' The latta2: method shall

be used wherever po¢ssible." (Emphasis
added.)

Thus, even though a set-aside procurement is technically
a negotiated procurement because competition was re-
stricted to one class of bidders under "exception 1"
negotiation authority, the procurement should otherwise
be conducted under the rules of formal advertising unless
there are other reasons permitting the use of negotiation
procedures. See 'Nationwide Building Maintenance, Inc.,
56 Comp. Gen. 555 (1977), 77-1 CPD 281, where we concluded
that the award of a small business set—-aside pursuant

to negotiation p-ocedures had not been justified under
any of the staturory exceptions to formal advertisinag but
was not subject to legal objection solely because the
agency had been granted a waiver from the requirement

to use small business restricted advertising procedures.

In this case, we do not find persuasive the Air Force's
basis for claiming it would have negotiated the contract
under the "exception 10" negotiating authority because
the specifications are not "finite." In that regard, we
have previously considered a case which, while involving
a sole scurce negotiation under "exception 10", sets forth
principles that we believe are equally applicable here.

In that case, the Navy attempted to award - contract for
the renovation of midshipmen's guarters at the Naval
Academy on a noncompetitive basis to a contractor which

- 13 -
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was performing other construction work at the construction
site, and which was asserted to have been familiar with

the building to be renovated. Detailed plans and speci=-
fications had been prepared for the project, but the Navy
was nonetheless concerned that among other things, (1)

the plans and specifications, although "fairly complete,”
did not fully delineate all areas or obviate all un-
cartainties, 2nd that it was impossible for the speci-
rications to do so; (2) a satisfactory bid could not

be obtained by formal advertising because a bidder, without
"special knowledge of the site might include in his bid

* * * gignificant contingency factors to protect himself"
from hidden conditions, thus increasing the cost to the
Government; and (3) a low bidder under formal advertising
procedures, lacking such "special knowledge."” might bid

too low and thus operate at a loss which could result

in delay or which it might attempt to recoup through |
inferior workmanship. Considering all of those factors,

we stated:

"There is no requirement that competi-
tive bidding be based upon plans and
specifications which state the work
requirements in such detail as to !
eliminatc 3ll possibility that the
successful bidder will encounter con-
ditions ¢r be required to perform work
other thin that specified in detail in
the plans and specifications. Such '
perfection, while desirable, is mani-
festly impracticable in some advertised
procurements * * *, Whether provision

is made in an advertised invitation and
resulting contract for the cost of
additional work resulting from unknown
conditions to be borne by the Government
by change order to the contract, or
whether bids are solicited and contracts
awarded on a basis which will require
the bidder to perform all work at the
bid price regardless of the conditions

- 14 -
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encountered, is within the discretion

of the contracting agency. hLuwever,
where the plans and .pecifications are
sufficiently complete to permit bidding
on an equal competitive basis, a possi-
pility that hidden or unknown conditions
may exist and prove such plans and
specifications to be incomplete does not
in itself justify a failure to obtain
for the Government the benefits of full
and free competition by submitting such
plans and specifications to competitive
bidding.

"Where competitive bids are solicited
under conditions by which the contract-
ing agency either expressly or impliedly
warrants the completennss and accuracy
of the plans and specif '~ations, or
provides for adjustment n the contract
price for additional wc¢r' resulting from
changed or unknown cordiiions, and thus
assumes liability to pay an amount over
and above the bid and contract price

for any work not specified in or con-
templated by the plans and specifica-
tions, the problem of inflated bid prices
resulting from the addition of amounts

to cover contingencies, as well as the
possibility of inadequate bid prices
resulting from failure to include
amounts to cover contingencies, would
appear to be, for all practical purposes,
nonexistent, * * #

"In the absence of either a warranty

as to the accuracy and completeness of
the plans and specifications or express
provision for adjustment in the contract
price for additional work resulting from
changed or unknown conditions, the
possibility of receiving both inflated
and inadequate bjd prices is always

- 15 =
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present. However, we are aware of no
sound basis upon which it may be con-
tended that the possibility of receiving
some bid prices containing contingency
allowances which may later prove to be
excessive, and other bid prices con-
tainirg contingency allowences which may
later prove to be inadequate, consti-
tutes a justification for failing to
submit the procurement to r)mpetitive
bidding. In the event all bids are
considered excessive they may, of_
course, be rejected, in which event
specific and adequate authority exists
under 10 U.S.C. 2304(a)(15) to negotiate
a fair price to the Government. [ASPR
3-201.3 provides for dissolution of the
small business set-aside in this in-
stance)]. Conversely, in the event a bid
is received from a responsible bidder

in an amount which the contracting
agency considers improvident, it would
appear to be incumbent upon the con-
tracting agency to verify the bid price
and, in the absence of such error as
would justify its rejection, to accept
such bid and to protect the interests

of the Goverument by vigilant inspection
and supervision of the work to assure
vhat the quality of both materials and
workmanship is in accord with the con-
tract requirements." 41 Comp. Gen. 484,
488-9 (1962).

The eighteen situations listed in ASPR 3-210.1 are
apparently intended to be merely illustrative, and we
do not interpret the paragraph as requiring invocation
of negotiating authonrity in all sinilar situations, but
only those where the underlying reason for the exception
exists. 1Indeed, ASPR 3-101(a) reguires that even when
one of the negotiation exceptions could be invoked, formal
advertising is still to be used when that method is
feasible. See 51 Comp. Gen. 637, 639 (1972);

- 16 ~
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Washington Patrol Service, Inc., et al., B-188375,
September 21, 1977, 77-2 CPD 209. The use of "exception
10, therefore is, dependent vpon the existence of =speci-
fied situations where it is act practicable to obtain
competition by means of formal advertising. Thus, the
pertinent criterion in this case is not the inability

to predict the exact amount of the work to be done

or the desirabititv of negotiating with offerors to
enhance their understanding of the specifications
requirements, but rather the impracticability of
obtaining competition through formal advertising because
of the impossibility of drafting a reasonably adeguate
specification of what is to be purchased or for some
other valid reason. Negotiation is not authorized merely
because a complex product or service is being procured
and the agency desires only to insure the offerors'
understanding of an admittedly detailed specification,
see Informatics, Inc., B-~190203, March 20, 1978, 78-1 CPD
215; Cincinnatl Electronics Corvoration, et al,, 55 Comp.
Gen. 1479 (1976), 76~2 CPD 286, or because of the possi-
bility 'of unbalanced bidding, or because contractors have
to provide their own procedures when such procedures are
not an element of proposal evaluation. As indicated,

the RFP contemplated only a price competiticn. See, e.g.,
37 Comp. Gen. 72 (1957). We therefore conclude that no
reasonable basis exists to conduct this procurement under
negotiated procedures, and that the Air PForce requirement
should be recompeted under small business restricted ad-
vertising procedu-es.

4. The Cancellation Celling

Saxon complains that the original "cancellation
ceiling" of 6.48% included in the RFP by Amendment 1
was not revised after the BEQ of engines for item 4AA

for the first contract year was reduced by 626. That change

in the BEQ reduces the total first year quantities by
37¢ (40% of the specific item involved). Saxon asserts
that the failure to adjust the cancellation ceiling will
result in unnecessarily higher prices to be paid by the
Government because of the increased risk involved. Saxon
also questions the source of the original cancellation
ceiling fiqure, claiming that it suspects it was "pulled
out of the ~“r."
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With respect to protester's latter contention, the
RFP requests that offerors furnish the agency with their
"estimated start-up non-recurring costs with supporting
data" so that the contracting officer can evaluate the
data and determine a "fair and reasonable percentage
factor" for the cancellation ceiling. The RFP requires
that such information be submitted by the 25th day after
issuance of the RFP. Saxon did not submit its estimates,
but claims the percentage was established by the con-
tracting officer before it had a chance to respond. We
note that the amendment to the RFP establishing the
cancellation ceiling was issued 29 days after the date
of the RFP, so that protester's contentions in this regard
are without nerit.

With respect to the protester's primary concern, we
agree that the failure to increase the cancellation ceiling
(which is expressed as a percentage of the contract price)
after a reduction of the estimated quantities for the
first year of the contract substantially increases offeror
risk of being unable to recover non-recurring start-up
costs in the event the contract is terminated prior to
completion unless unit prices are increased to cover that
contingency. In that case, if the contract proceeds to
completion, the Government will pay a higher price than
it might have had the cancellation ceiling been increased
in proportion to the reduced quantities,

The ASPR provides essentially identical provisions
for cancellation ceilings on multi-year supply and service
contracts. See ASPR 1-322.2(d) and (e) (supply contracts)
and ASPR 1=-322.6(c) and (d) (service contracts). Those
provisions in essence specify that the contracting officer
is to develop reasonable nonrecurring costs for an
"average" prime or subcontractor:; that a "best estimate”
of the total procurement cost is to be developed; that
the "cancellation ceiling," expressed as a percentage of
the total multi--year cost, be establishked by comparing the
non-recurring cost estimate to the total multi-year cost
estimate; and that the oricg.nal cancrcllation ceilings may
be revised from information received after the original
ceilings were established which would indicate that the
original ceilings are no longer realistic.
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Some risk is inherent in most types of contracts
and offerors are expected to allow for that risk in
computing their offers, See Palmetto Ente'prises, 57 Comp.
Gen. 271 (1978), 78-1 CPD 116. Here, the cancellation
ceilings do not guarantee that any particular offeror
will escape all elements of risk in the event of termi-
nation, and concequently each offeror must consider the
cost of such termination and azdjust its prices as its
own particular interests dictate. While the contraccina
officer, in anticipation of lower prices, could have
increased the cancellation ceiling in a proportion re‘=-.ed
to the reduction of the first year's estimated quantities,
we are not aware of any statutory or regulatory reguirement
that he do so. Thus, while prices offered might be higher
as a result of the increased risk, we fail to see how
the agency's action was improper or how Saxon could ba
prejudiced in any way since the failure to adjust the
cancellation ceiling would impact on all offerors equally.
Nonetheless, in view of our conclusions with respect to
issues 1 and 3, we are suggesting that the Air Force
consider revising the cancellation ceiling for use in
its resolicitation.

5. Production Equipment

Saxon complains that no meaningful competition can
be obtained in this procurement unless the Government
furnishes the equipment necessary for the performance of
the contract. Saxon contends that because of the "minimum
input of items on a non-guaranteed basis” under the
contract, no prospective contract.or could atfford the
investment necessary to acquire the equipment needed for
the performance of the contract. Saxon implies that because
the incumbent now possesses the necessary equipment,
prospective offerors {other than the incumbent) could not
be expected to offer prices which are competitive with
the incumbent's in view of the risks involved, and that
as a result the incumbent is a "virtual sole source."

The Air Force reports that the Government does not
have the required equipment or special tooling to supply
to any contractor, and that the incumbent does own all
the required equipment, "which he acquired with his own
capital."
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We believe that the contracting officer's statements
that the Government lacks the equi)jment necessary to supply
any potential contractor is dispositive of the matter.
Although ASPR 13-308 authorizes the contracting officer ;
to furnish Government Production and Research Property '
"AS 1S," obviously such equipment must be in existence
before it can be offered for use. Moreover, there is
nothing improper about the competitive advantage that
results from incumbency. We have long recognized that
certain £ .rms may enjoy a competitive advantage by wvirtue
of their own incumbency or their own particular circum-
stances or as a result of Federal or other public programs.
Houston Films, Inc., B-1B4402, December 22, 1975, 75-2
CPD 404; Aerospace Engineering Services Corporation,

B-184850, March 9, 1976, 76-1 CPD l64. The fact that

the incumbent, by virtue of its prior contracts, may have
previously acquired and amortized the cost of the equipment
necessary to perform the proposed contract is a legitimate
competitive advantage which the Government is not required
to equalize. See Aerospace Enginecering Services
Corporation, supra. As a consequence, where one firm may
be able to offer a lower price than another firm because
of the competitive advantages it has gained from its prior
contracting activity the Government is not precluded from
taking advantage of that offer. Cf. Braswell Shipyards,
Inc., B=-191457, March 24, 1978, 78-1 CPD 233, We do

point out, however, that the RFP is structured to provide
for corlractor recovery of nonrecurring costs over the
life of the contract, so that the competitive advantage
complained of is equalized to some extent.

6. Responsibility Provisions

Saxon claims that the RFP provisions relating to
of f2ror respunsibility conflict because "[s]ection C-11(b)
sets forth mandatory personnel and equipment requirements"
and section C-11l{c) indicates "that these personnel and
equipment could merely be available instead of on board."
Saxon suggests that the "procurement has been custom
designed for * * * the incumbent,” also complains that
the master equipment list which an offeror must have
available to demonstrate its responsibility "gives rise
to the question as to whether this is an Air Force master
equipment list or simply an asset list of the incumbent
contractor,

- 20 ~
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Pa
follows:

rzjraph C=11 is set forth in pertinent part as

"C-1l. DEMONSTRATION OF RESPONSIBILITY:

* % %
(b} Demonstration of Ability to Perform.
Prospective contractors must demonstrate
affirmatively their capability * * »
to perform all of the work called for
in strict accordance with the specifica-
tions. * * & For this purpose prospective
contractors must have available for
Government review at any time after sub-
mission of the offer, documented evidence
of their qualifications. This documenta-
tion will, as a minimum, include (i)
qualifications 2f the management; * * *
(iii) evidence of the assured availability
of all necessary facilities and technical
skill; * * * In addition to the above,
it is mandatory that:

(1) The facility proposed for contract
performance must have prior to award of
contract:

(i) A full time facility manager with

experience and training to qualify him
for managing a complex program;

(ii) A property manager experienced
in the administration of Government
properiy under Defense Maintenance
Contracts who has demonstrated an
ability to effectively requisition,
account for, and control material
obtained from/for the 0U.S5. Government.

(iii) oQualified contract administrator(s);
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We

(iv) A production manager erperienced
in engine scheduling and maintenance work;

(v) A quality control manager experienced
in implementing Quality Assurance and
Inspection Procedures and Standards;

(vi) A safety manager experienced with
government sarfety standards applicable to
engine contracts.

* * *

{3) The offeror, as a company, has
available for performance of proposed
procurement any facilities and equipment
set forth in Appendix "A", attached here-

to and Master Equipment Lis: available

for review * * %,

(4) The foregoing information must in
all cases be ready and available for
presentation to the government no later
than the cate of commencement of the Pre-
Award Survey conducted in accordance with

ASPR 1-90¢%.4

(c) Evidence submitted under paragraph
{b) above and commitment made at the time
of any Pre-Award Survey such as, but not
limited to, acquiring facilities, equip-
ment, additional personnel, etc., may be
incorporated in any such resultant con-

tract. * * &M

see no conflict in the cited provision. Paragraph

(b) sets forth requirements for documented evidence of
responsibility which offerors must have available for
review and lists specific personnel who must be emploved
("on board") by the facility (not merely available) prior
to award; paragraph (c) warns that the ev'dence submitted
under paragraph (b), as well as any commitment made at
the time of the pre-—award survey relative to acquiring
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additional personnel, may become a contract commitment.

The fact that specific managers and other personnel are
recquired to be "on board" prior to award is not inconsistent
with the requirement that the offeror be prepared to commit
itself that other skilled personnel (or other facilities)
necessary or asserted to be available for contract per-
formance in fact will be employed if the offeror is awarded
a contract.

With regard to the Master Equipment List identified
in paragraph (b}(3), the Air Force reports that it is
not a list of the incumbent's equipment but rather a list
of equipment used by the Air Force when It was performing
the overhauling tasks "in-house."

7. Estimate for Spare Parts

The RFP schedule includes three line items covering
parts and materials to be acquired by the contractor,
and provides for reimbursement to the contractor either
on the basis of vendor invoices or as negotiated by the
contractor and contracting officer. Saxon claims that the
agency's failure to disclose the cost estimate for spare
parts which may be reguired over the initial three year
term of the c¢ontract "leaves contractors in the dark as
to their capital requirements for this item," and gives
offero~s "no basis for estimating pers.nnel or automotive
requirements" which Saxon claims could have a material
effect on their cffers.

The Air Force reports that spare parts are furnished
by the Government in most cases, but that it is estimated
that the contractor will have to provide some $).5 million
in spare parts over the 3-year contract period. In those
cases where spuare parls are not available from the
Government, tne contractor is reimbursed for its cost,
as indicated in the RFP,

According to the Air Force, the only capital required

is "that investment needed to cover the time period between
when the contractor pays for a contractor acquired part

and when the Air Force reimburses that purchase"; the
period of the investment depends on the efficiency of
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the contractor's billing process. An efficient billing
process, the Air Force claims, could keep the capital
investment for spares near zero. The Air Force further
reports that while it did not include the $1.5 million
estimate in the RFP, it planned to discuss the matter
with competitive range offerors during negotiations.

We do not think the Alr Force was required to include
this information in this RFP. Nonetheless, since the
Air Force does have an estimate, since that information
appears to be of importance to at least one potential
offeror, and in view of our conclusion that the use of
negotiation procedures for this procurement’ is not justi-
fied, we are suggesting to the Secretary of the Air Force
that consideration be given to including this information
in future solicitations.

8, Evaluation Method

Saxon complains that the addition of a factor of
$37,112 to all offers except the incumbent's, as the
estimated cost to the Government for the packing and
transportation of Government property recessary for the
performance of the contract from the incumbent's facilily
to a new contractor's plant, results in an unfair compe-
titive advantage., We reject this arqgument. We know of
no requirement that the Government ignore costs associated
with a change in contractor so that all competitors will
be on an equal footing. Indeed, a proper price evaluation
should reflect the true costs to the Government of making
a particular award by taking into account those tangible
factors relating to costs that the Government would have
to bear. In this respect, ASPR 19-301.1(b) specifies that
transportation costs be included as a cost factor in the
evaluation of bids or proposals when GovernmenlL property
is to be furnished to a contractor. Moreover, this Office
has recognized the validity of the cost of changing
contractors as a legitimate evaluation factor, even thoitgh
such factor may penalize every bidder or offeror except
the incumbent. 52 Comp. Gen. 905 (1973). We therefore
find no merit to the protester's assertions in this respoct.
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Conrlusion

Although the protest is denied with respect to most
issuers, the protest is sustained with respect to the Service
Contract Act issue and the negotiation issue. We therefore
are recommending that “he Air Force submit an SF 98 to
DOL and incorporate into its solicitation the appropriate
ASPR Service Contract Act provisions as well as any wage
rate determination issued by the Department of Labor. We
are further recommending that the RFP be canceled and
that the reguirement be resolicited in the form of small
busine3s restricted advertising. 1In addition, we are
suggesting that the Air Force consider 1) including in
subsequent solicitations its estimate of spare parts that
a contractor will have to furnish under the controat,
and 2) revising the cancellation ceiling to b~ specified
in the resolicitation in view of the revisei estimated
quantity for item 4AA.

Because this decision contains a recommendation for
corrective action to be taken, it is being transmitted
by letter of today to the congressional committees named
in sectior 236 of the Legislative Reorganization Act of
1970, 31 U.8.C. 1176 (1970), which requires the submission
of written statements by the auzency to the House Committce
on Government Operations, the Senate Committee on Govern-
mental Affairs and the House and Senate Committees on
Appropriations concerning action taken with respect to

our recommendation.
ﬁkm«..

DmmnYEComptroller General
of the United Stctes
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