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THE COMPTROLLER QENERAL

DECISION OF THE UNITED BTATES 9:-
WABHMI I NOTON, D.C, 2umMaas
FIL®: B-130108 DATE: Psbruary 13, i978

MATTER CF: Jack P. Collins - Subsistcnce Allowance -
loan Fee

CIGEST: 1, Transferred employee's claim for tem-
porary quarters experses for con-
tinued occupancy of tormer residence
after household goods were remnved
my not be allowed. Residence at old
duty station was nct vacated within
ths meaning of FTR para. 2-5.2¢. Ner
may rlaim for temporary quarters expensecs
for occupancy of residence at new duty
station before household goods were
dziivared be allowed. Evlidence shows
employe='s intent was to occupy new resi-
dence o a permanent tasis.

2. hmount of $537, paid by employee as a
loan fee to obtaln a mortgage on his
new residence is not reimbursable since
It 18 a finpance charge under the Truth
in Lending Act and Regulation Z. See
para. 2-6 2d of the FTR.

This decision arises from a requeat dated Siptember 9, 1977,
from Willimm J. Buckingham, an authorized certifying officer of
the Energy Research and Development Administration, now the Depart-
mant of Enevrgy,  concerning the propriety of reimburszing Mr. Jack P,
Collins for certain expenses he incurred in connection with a change
of his permaunent duty s.ation.

Mr. Collins, an employee at the Schenectady Naval Reactors, was
tranaferred to the Richland Operations Office in Richland, Washington.
Mr. Collins suld his house in Scotia, New York, and bought another
in Riclland. He reported tc his naw duty station on February 7, 1977,
and claimed reimbursement for shipment of household goods, temporary
quarters, rea). estate expenses,and miscellareocus expenses.

Mr. Collins was reimbursed for all the subsistence expenses he
claimed except $10A.50, representing the cost of meals for himself
and his family on January 24 and 25, and february 32, 1977. Of that
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amount, $56 representy the cost of meals eaten out while the

Collins' family remained in their Scotia, New York, residence after
*heir household gocds were picked up by the carrier on the morning
of January 24. Mr. Collins and his family did not leave for R’ch-
land until the afternocon of the 25th, after the closing on their
house and the end of the school day. Mr. Collins is therefore
seeking reimhursement for breakfast, lunch, and dinner on January 24,
ard breakfast and lunch on January 25, 1977.

On his original voucher, Mr. Collins also claimed $40.50 for
breakfast, lunch, and dinner eaten out on Fehruary 12, after he had
moved into his new residence in Richland un February 11, 1977. Be-
cause his household goods arrived at approximately 6 p.m., February 12,
Mr. Collins states that dinner could have been prepared at home and
he is therefore no longer claiming reimbursement for that meal,

The cartifying officer reports the reasons ror aisallowance of
Mr. Collins' claim as follows:

"1. We disallowed $G6.00 for meals claimed
under temporary quarters while employee
and family continued ozcupation of
residence at former duty station. It
ia our interpretation under paragraph
2=5.2c of the Federal Travel Regula~
tions that the movement of furniture
from a former residence does not con-
stitute vacation of the residence and
therefore cause the start of temporary
quarters but rather, the employee and
his family muast physically vacate the
residence before temporary quarters
can bsgin.

2. We disallowed $40.50 for meals claimed
under temporary quarters after employee
atud his family beqan occupation of new
residence. It ia our interoretation
under paragraph 2-5.2f of the Fecderai
Travel Regulations that allcwance of
temporary quarters ended upon occupa-
tion of permanent residence by employee
an. his family and absence of furnishings

~in the residence had no bearing.”
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Paragraph 2-5.2a of the Federal Travel Regulations, FPMR
101-7 (May 1973) (FTR) providea, in pertinent part, that:

"8 ® # Subsistence expenses of the smpioyee
for whom a permanent change of station is author-
ized or approved and each member of hir immediate
family ® & & gh3]]l be allowed for a poriod of not
more than 30 consecutive days while the employee
and family neceasarily occupy temporary quarters
and the new official atation is localed in the
50 states, the District of Culumbia, United States
territories and possessions, the Commonwealth of
Puerto Rico and the Canal Zone % ® #% (Fmphasis
added) .

As 13 clear from the above, an employee's entiilement is con-
tingent upon his occupying temporary quarters. Paragraph 2-5.2c
f the FTR definds temporary quarters as follows:

*The termm 'temporary cuariers' refers tc any
lodging obtained from private or commercial sources
to be occupled temporarily by the employee or mem=-
bers of his imuaediate family who have vacated the
resaidence quarters in whicn they were residing at
the time the transfer was authorized.”

"Reidmbursing Mr. Celiins for meals eaten out on January 24 and
25, depends cn whether he and hin family may be considered to have
vacated their residence as required by FTR para., 2-5.2c. We have
held that "vacate™ in the cited regulation should be defined in
termis of ‘occupancy. In essence, as long as the property continues
to be the customary and usual place of abode it has not been va-
cated. See Matter of Charles C. Werner, B-185696, May 28, 1976, and
Matter of James C. williams, B-18721%2 March 7, 1977.

However, we have allowed reimbursement of temporery quarters
expenses to employees who coritinued to occupy their residence at
their old duty stations where there was some objective evidence of
an inténtion by the ecmployees to vacate their old residence prior
to the date on which they actually moved out. For instance, in
Matter of Beverly L. Driver, B-181032, August 19, 1974, reimburse-
ment was authorized when an employee continued to occupy his old
residence for 4 days louger than scheduled, because, ulthough most

L
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of his househcld goois had been packed for moving, the actual pick-
up of the gocds was delayed for 4 days by a mechanical breglidown
of the mcving van. It shculd also be noted in this case that the
set’lement for the occupied home occurred ocn the day the household
aoods should have been picked up, and the employee was able to
remain in the house only at the suiferance of the nev owner. In
B-177965, March 27, 1973, we permitted reimbursement of temporary
quarters expenses of an empluyee Occupying his old residence, when
the employee was ‘‘nable to find either temporary or permanent quar-
ters at his new duty station, becuuse of his race,

Mr. Collins argues that his intention to vacste his isesidance
was clear in that he accepted a new job, secld his house, and moved
the furniture. There is 1.0 evidence, however, that Mr, Collins or
his family ever intended to vacate theipy rasidence prior tc the
date on which they moved out, which include: the period for which
they are claiming temporary quarters expenses, As & result,

Mr, Coliins muy not be reimburaesd for the cost of meals incurred on
January 24 and 25, since he has not demonstrated that he intenaed to
"vacate" his residence prior to January 25, 1477.

As we stated earlicr, an employee's entitlement to subsistence
expenses when his duty station has been permanently changed .83 ccn=-
tingent upon his occupying tempcrary quarters. Sirce it is clear
that it was Mr. Collins' intent to occupy the residence in Richland
on a permanent bausis, Le 13 not entitled to reimbursement for mesls
ocn February 12, 1977.

We have previnusly held in a long line of daeisions that such
factors as adequacy of furnishings, presence or absence of emnployee's
household effects) and the lack of completion of living arrangements
do not determine whether the living quarters are parmenent or tem-
porary. See B-169923, hAugust 14, 1970, and decisiorscited therein.
Therefore, the fact Mr. Collins had no household effects at either
his old or new residence cduring the periods for which he is claiming
Subsistence, does not aft'ect our decision.

Nor is our decisicn affected by Mr. Collins' argument that ha
decided not to occupy motels in order to save the Government money.
We have held that although an employec may save the Government monsy
by arrangements such as those Mr. Collins made, that fact does not
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serve to change hia entitlements.. See Matter of William E.
Justice, B-184579, June 14, 1976; B-177548, February 8, 1973;
B=-175913, June 19, 1972; and B-174971, February 28, 1972,

In addition to making a claim for subsistence expenses,
Mr. Collins i= seeking reimbursemer.t for a loan fee uf $637 he
pald to obtain a mortgage on his new rusidence. He dia not make
this claim previously becaus= he had been informed that loan fees
were not reimburaable.

The authority to reimburse a Government employee for ex-
penses incurred ineconnection with real estate transactions upcn
official transfer of duty station is found in 5 U.S.C. 5724(a)
(1970). The governing regulations laplementing this statute are
contained in chapter 2, part 6 of the FTR.

Federal Travel Regulation para. 2=6.2d [rovidas in pertinent
part that:

"e ® # no fes, cont, charge, or expense is reimbursable
which 1s determined to be a part of the finance charge
under the Truth in Lending Act, Title I, Public Law
90-321, and Ragulation Z is=sued pursuant ther=to by

the Board of Governors of the Federal Reserve System.”

Section 106 of the Truth in Lending Act, Title 1, Pub,L .90-321,

15 U.S.C. 1604 (1970}, provides the following guidelines for detera-
mining whether a particular cha-ge is an eéxcludable expense or a
part of the finance charge:

"(a) Except as otherwise provided in this section,
the amount of the finance charge in conruclion with any
consumer credit tiansaction shall be determined as the
sum of all charges, nayable directly or indirectly by the
person to whom the credit is extended, and imposed di-
rectly or indirectly by the creditor as an iacident to the
extension of credit, including any of the following types
of charges which are applicable:

"(1) Interest, time price differential, and any
amount payable under a point, discount, or other sys-
tea of additional charges, )

"(2) Service cor carrying charge.
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. "(3) loan fes, finder's fee, or similar chargq.
"(4) Fee for an investigation or credit report.

"(5) Premium or other charge for any guérantea
or insurance protecting the creditor againat the ob-
llgor's default or other credit louse,

"(e) The following items, when charged in con-
nection with any extension of credit secured by an
interest in real property, shall ot be ihcluded in
the computaticn of the finance charge with respect to
that transaction:

"(1) Fees o» prerndums for title examinatioan,
title insurance, or similar purposes.

"(2) Fees for preparation of a deed, set-
tlemen: statem:nt, or other documents.

"(3) Escrows for future payments of taxes
and insurance.

"{4) Fees for notarizing deecs and other
documents.

"(%5) Appraisal fees.
"(6) Credit reports.”

Regulation Z (12 C.F.R. Part 226), was promulgated by the Board of
Governors of the Federal Reserve System pursuant to the Truth in
Lending Act, and seta forth the foregoing in substantially the sume
form.

Although & "lcan fee" is clearly listed as a finance charge in
section 106 (a)(3), of the Truth in Lending Act, Mr. Collins questions
thiy definition since there ls no differentiation between loan fees,
which are fees for servicesa, and loan discounts or points which are
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essentially interest charges. Furthermore, Mr. 'Cullins points out
thay. he has bean reimbursed for escrow and application fees which
were listed on ths loan disclosurs atatement along with the louan
fee as prepaid finance charges. He quiations why he wa: reim-
bursed for these charges and not for the loan fee when..hey all
appear to be service charges.

The purpose of the Truth in Lending Act is set forth in
15 U.S.C. 1601 (1979) as followa.

"The Congress finds that eccnomic stabilization
would be erhanced and the compet:..tion among the
various {inancial institutions and other firms en-
gaged in the extension of consumer credit would be
strengthened by the informed use of credit. Tic in-
formed use of credit results (rom an awareness of
the cost thereof by consumers., I: is the purpose of
this subchaptar to assure a meaningful disclosure of
credit terms so that the consuuser will be able to
compare more readily tune various credit terms avail-
able to him and avoid the uninformed use of credit."

In furtherance of the purpose of the act to provide full disclosure
of credit terms, the definition of finance charges was drafted so
as to include =11 charges incident to the extenajon of credit and

" not just interest. The lack of differentiation between service

charges and intereat chargec was, therefore, purposeful.

With respect to Mr. Collins' questions concerning the escrow fee,
we have consisteritly held that such charges are reimbursable when there
is no indication that any part thereof is related to the extension of
credit. See B-176665, February 20, 1973; B-175374, April 12, 1772;
and B-170007, July 13, 1970. We assume that since Mr. Colliu .as
relmbursed for the fee, it was not relzted to the axtension of credit
and would have beén imposed even if }Mr. Collin= had paid cash for his
houas, .

Paragraph 2-6.2(d) of tl.e FTR provides that the fee for a Fed-
eral Housing Admiristration (FHA) or Veterans Administration (VA)

loan application may be reimbursed. In B-.1,59790, .July 2. 1970;
when asked whether a FHA loan application fa~ + - '__,_ursable in
light of the definition of a finance charge ... -:c Io.-th in tas Truth

in Lending Act we stated:

NN
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"Section 203.12(a) of the FHA Regulations
requires that mortgageaspay the FHA fee to cover
the 2o0st of processing an applicatior. Property
appraisals by FHA personnel are a part of the
processing procedure. The fee for an applicaticn
involving existing ccnstruction is 435 and for pro-
posed ccnstruction it is $45 as more than one ap-
praisal occurs. The Federal Reserve Board advises
that is has determined the FHA application fee falls
swithin the category cf an ‘'appraisal fee' under sec-
tion 226.4(e){5) of Regulation Z and, therefore,
would not be a finance charge under the Tiuth in Lend-
ing Act. We concur in that finding."

The fee to which Mr. Collins refers ia neither an FHA or VA
applfcation fee. Apparently the Columbia Mortgage Company, which
geve Mr. Collins a mortgage, sold that mortgage to the Federal
National Mortgage Association (FNMA}. We have beern advised that in
connaction with this type of transaction it is customary for a mort-.
gage company extending a conventional, uninsured mortgage to submit
the loan package to FNMA for review before extending credit to the
mortgagee. The fee, which in Mr. Collins' case, was $18, is im=-
posed by FNMA to cover the expenses they incur in an examination of
a loan package. As a result, we believe that the FNMA fee is six-
ilar in nature to the VA or FHA loan application fee. Therefore,
like thcse fees, it can be considsred to be an appraisal fee under
section 106(e)(5L supra, of the Truth in Lending Act, and 1s thus
excludabla from tie cumputation of thr: finance ch’tga.

In accersarce with the abeua, since the application and escrow
ree can be distiiuguished from tue lovan fes, the fact tiiat . Collirs
vas relbursed for the former cepensea ﬂcen not entitle .im ts reim-
curseuaent of tha inc fea,
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Deputy Comptsoi2ar Ceneral
of th. Unitad State
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