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(Prot~st aga in st Ag ercy De ci si ~n Tc Se t Aside Procur men t for 
Sma 11 Bus i n e s s ] . B - 190 0 61 . 0 ec e m b e r 6, 1 9 7 7. 3 P p. 

De isio n re : Abbott Power co rp .; by Ro bert . Keller, Deputy 
Comptroller Ge neral . 

ss ue Area: l'ederal Procurement of Goo s a n Se r vice ' (19 00). 
ContaCL : Of fice of t he General Counsel ~ Proc urement av I. 

udge Function: Genera~ Government: Jther Ge ne ral Government 
(80 6) • 

Or gan i zati cn Concer ned: Cent~r for Dis ase Control. 
u+ hori ty: Da vis-Bacon Ac t (40 U. s. C. 276a). F. P. R. 

1-18.7 01.2 (a) (1). 13 C.F. R. 12 1. 5 0 Co p . Gen. 801. 44 =oop. 
Ge n. 498. 

The protes ter objece d to the agency ' s d~ci ion to 
iss ue a n invitation as a cOLstruction contr ct rathe than as a 
~upply con t ract bEcause t he protester c ould not meet the small 
usiness set-aside s ize s tandard applicable to construct ~on 

con tracts. The protest was denied einc _ the determin tion that 
he prc~urem'9nt involved subs antial COIl st:r ction was within the 

contra cting officer's di.scre ion. (Autho;:'/SC) 



! 
THE COM TROLLER GENERAL 

DECISIO F THE UNITELl STAT S 

WASHING10N. D . C . 2 05 40 

F~LE: B-l90067 DATE: December 6, 1977 

MATTER OF : Abbot~ ~ower Corporation 

DIGEST: 

Small bu.iness manufacturer of electrical substations 
protests contracting officer's decisioe to j ~sue IFB 
for subs ation as construction contract rather than 
supply contract because prot~ster cannot meet small 
business set-aside size standard applicable to construc
tiol' can rac t. Protest 1 uenied becausE" deternlina t i un 
that p·ocurement involves substantia construction 
requirin inclusion of Da is-Bacon Act provIsions is 
within contracting officer 's discretion ~nd must be 
upheld a sent bad f a ith 0 violation of procurement 
regula tions . 

By let ter dated September 6, 1977, Abbott Power Co~' Jration 
(Abbott), Buena Pal ~ , Californ a , protest invitation fo ' bids 
(IFB) No. 77-72 is~ued by LhQ Center for Disease Contro~ (CDC), 
At lanta, Georgia, for an electrical sutstation which ~ould service 
the CDC facility at Chamblee, Georgia. 

Due to the construction of new btl i1d ' nt~s at the Chamblee 
facility, as ell as the renova_.ion and modernization (·f xi~ ting 
buildings , it was determined that t~e elec tric power supplied by 
the exist jng ubstation was no longer adequa te to meet the load. 
The installat ion of a second suh~tation was proposed and IFB 
No. 77-7 2 was issued on August 12, 1977~ ca ling for t!1C fu rnish
ing , setting in place and assemb ling of an clectrir.al substation 
on the Chamblee grounds . The requirement was classifjed as ccn
st r uction, sp cial trade contractors, and pursuanc to the Federal 
Procurement Regulations, was set aside for small business, using 
a "$5 million dollar average annual receipts size stanJard . II 

Abbott mal'es its prote.st as a small business manufac urer 
of electrjcal substatjGns tl~t d es not qualify under the $5 
millio~ average annual receipts standard--a standard ~ stablished 
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by the SI~all Business Administration for small business set-aside 
constr uction contracts. See 13 C.F.R. ~art 121 (1 977). Abbott 
cont ends tha t the IFB, as presently draf ted, v i rtually eliminate 
all small business manuf act 'lrers of electrical substaLions , sinc 
most do a volume of business in excess of $5 million, and leaves 
the bidding to construct ion c~ntractors who in the end will prov 
more expensive for the Government . 

Abbott argues that a constructi0n contract is inappropriate 
in this particular situation because the construct ion required 
only repres nts abovt 5 percent of the contract pr ice. It maint ins 
that the IFB should be in the form of a upply contract because 
then the size standard fo r the s~lll business set -aside would be 
set by "the Emplo~lent Size Standard for Concerns Primarily Engaged 
in M2nufacturing." 13 C.F.P ., supra. Under this size standard, 
Abbott contends that it a.'d 'Jther small business manufa~turers 
would qualif y as ~a]l l/usinesses and could then bid on the cont act. 

In respon3e, CDC states that prior to the re lease of IFB 77-72 , 
the contracting officer evaluated the ne cis of the situation and 
concluded that the entire procurement should be a const ruc tion 
requirement. The reasons for his decision were : (~) the construc
tion work r quired by the specifications wa s cons idered to be sub
stantial (because of the type of work and because it will repres nt 
approximately 20 ercent of the total price) enough to req ire 
inclus ion of the Davis-Bacon Act provisions, 40 U.S.C. § 276a (1 910) , 
in the contract (Federal Procurement Regulations § 1-18.70l.2(a)(1) 
(1964 ed t amend. 115); (2) two major manufactt :Lers of the lectrical 
equi1ment (General Electric Company and Westinghouse Corporation) 
vol~ntee ' ~l the ~nformation that a manufacturer's normal practic 
of selling t~lis type of equipment to the public is bJ direct sal 
to elec trica l or genAra1 const ruction contractors who in t~rn ac 
as pr ime contractors for th~ s upply and installation; and (3) 
adequa te compe tition was deemed AVdilabl to submit bids f or a 
const ruc tion ccntract. In addition, the contrac ting off icpr "elieved 
tha t it "]Quid be in the best int r s ts of t he Government from a 
time, expense ~nd Rdministrativ> sta ndpo'nt if the tota l r quire
ment was procured under a single con tract rather than under both 
construct"on ~nJ a supply contract. 

Abb tt cral1En~es t he val'dity of all of the c0ntrect ing 
officer IS rE'ut>C''''s and .:1rgues that a manufacturer StIch as itself 
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(. , n fulfill all the Go\,ernment' needs and more competitively 
a well .. 

Our Office ha~ generally r cognized th t the responsibility 
for detennini g wht:.t.her a contrac t should be considered as one 
principally for cOIlst ruction, r quiring inclusion of the Davis
Bacon Act prov isions, or as one for supplins rests primarily \-lith 
the contract it 2, agenc~T which must award, administer aud enforce 
the contract. 50 Compo Gen. 807 (1971). Consequently, our Offic£ 
will not disturb a good faith determination hy a contracting officer 
that a contract should be either tor constru tion or supply . 
44 Comp_ Gen. 498 (1965). 

In tne p esent case, there is no evidence to suggest that 
the contrdct i g of fice r did not act in good faith in reaching his 
determination. In the ab ence of any abuse of discretion or viola
t on of procurement regulations, we find no basis to disagree with 
the con tracting officer's ~ecis on. 

Accordingly, Abbott' prot st is denied. 

r0. /<:( f I", 
Deputy; Comp troller General 

of the United States 
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