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[Protest against Agercy Decision Tc Set Aside Procurement for
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Decision r=: Abbott Power Corp.; By Robert F. Ksller, Deputy
Comptroller General.
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i Concerned: Center for Disesase Contreol.

Ruthority: Davis-Bacon Act (40 0.S5.C. 276a). F.E.R.
1-18.701.2(a) (1}. 13 C.F.R. 121. 59 Comp. Gem. 807. 44  o=p.
Gen. 498,
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The protester ohjected tc the agency's dacision to
issus an invitation as a counstruction contract rzther than as a
supply contract because the protester could not meet the small
business set-aside size standard agpplicable to construction
contracts. The protest was denied since the determination that
the pro-urement involved substantial constructicn was within the
contracting officer¥s discretion. {Authox/5C)
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DECISION .., OF THE UNITED STATES
-3
\:// WAESHINGTOHN, =C. 808528
EEE: B-190067 DATE: December 6, 1977
MATTER OF: Abbo* . Power Corperation
DIGEST:

Smail business manufacturer of electrical substations
protests contracting officer's decision to issus IFB
for substation as construction contract rather than
supply contract because protester cannot meet small
business set-zside size standard applicable to e
tioa contract. Protest is denied because dete
that precurement involves substantial construc
requiring inclusion of Davis-Bzcon Act provisiocms is
within contracting officer's discretion and must be
upheld absent bad fzith or violation of procurement
regulations.

By letter dated September 6, 1977, Abbott Power Cor uration
(Abbott), Buena Par%, California, protests invitation fo ' bids
(IFB) No. 77-72 issued by .he Center for Disease Comtro’ (CDC),
Atlanta, Georgia, for an electrical substation which would service
the CDC facility at Chamblee, Georgia.

Due to the construction of new Buildings at the Chamblee
faeility, as well as the renovation and modernization of existing
buildings, it was determined that ti= electric power supplied by
the existing substation was no longer adequate to meet the load.
The installation of a second substation was proposed and IFB
No. 77-72 was issued on August 12, 1977, calling for the furnish-
ing, setting in place and assembling of an electrical substation
on the Chamblee grounds. The requirement was classified as ccn-
struction, special trade contractors, and pursuanc the Federal
Procurement Regulations, was set aside for small business, using
a "$5 million dollar average annual receipts size standard."

Abbott makes its protest as a small business mamufacturer
of electrical substaticns that does not qualify under the $5
million average annual receipts stamdard--a standard =stablished
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by the Small Business Administration for small btusiness set-aside
construction contracts. See 13 C.F.R. nart 121 (19773. Abbott
contends that the IFB, as presently drafted, virtually eliminates
all small business manufactirers of electrical substacions, since
most do a volume of business in excess of $5 miilion, and leaves
the bidding to construction contractors who in the enmd will prove
more expensive for the Government.

Abbott argues that a construction contract is imappropriate
in this particular situation because the construction required
only represents abhouvt 5 percent of the contract price. It maintains
that the IFB should be in the form of a supply contract because
then the size standard for the smill business set-aside would be
set by "the Employnent Size Standard for Concerns Primarily Engaged
in Manufacturing." 13 C.F.P., supra. Under this size standard,
Abbott contends that it a~d ~ther small business manufacturers
would qualify as small Lusinesses and could then bid on the contract.

In response, CDC states that prior to the releass of IFB 77-72,
the contracting officer evaluated the needs of the situation and
concluded that the entire procurement should be a comstruction
requirement. The reasons for his decision werz: (!} the construc-
tion work required by the specifications was considered to be sub-
stantial (because of the type of work and because it will represent
approximately 20 perceant of the total price) emough to require
inclusion of the Davis—Bacon Act provisions, 40 U.S.C. § 276a (19/0),
in the contract (Federai Procurement Regulaticns § 1-18.701.2(a) (1)
(1964 ed. amend. 115); (2) two major manufactrcers of the electrical
equipment (General Electric Cempany and Westinghouse Corporation)
volunteered the information that a manufacturer's normal practice
of selling this type of equipment to the public is b3y direct sale
to electrical or general construction contracters whe in turn act
as prime contractors for the supply and installation: and (3)
adequate competition was deemsd available to submit Bids for a
construction centract. In addition, the contracting sfficer believed
that it would be in the best interests of the Government from a
time, expense and admimistrative standpoint if the tetal require-
ment was procured under a simzle contract rather thas under both a
construction and a s contract.

Abbott challenges the vaiidity of all of the comtrecting
officer's reascns and argues that a manufacturer suck as itself
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can fulfill all the Government's needs and more competitively
as well.

Our Office has generally recognized that the responsibility
for determining whether a contract should be considered as one
ptincipally for comstruction, requiriasg inclusion of the Davis-
Bacon Aet provisions, or as one for supplins rests primarily with
the contracting agency which must award, administer and enforce
the contract. 50 Comp. Gen. 807 (1971). Consequently, our Office
will not disturb a good faith determimation by a contracting officer
that a contract should be either tor construction or supply.
44 Comp. Gen. 498 (1965).

In tne present case; there is no evidence to suggest that
the contracting officer did not act iam good faith in reaching his
determination. In the absence of any abuse of discretion or viola-
tion of procurement regulations, we find no basis to disagree with

the contracting officer's -ecision.

Accordingly, Abbott's protest is denied.
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peputy, Comptroller General
of the United States






