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DECISION

FILE: B=-190035 DATE: March 31, 1378

MATTER OF: Storage Technology Corporation--—
Recunsideration

DIGEST:

1. GAQ Bid Protest Procadures contemplate that
requests for-reconsideration of hid protest
decisions are to be resclved as promptly ar
possible. Therefore, where it appears from
recocd und submission of party requesting
recnonsideration that prior decision is not
legally erroneous, GAO will decide reconsid-
eration raquest without requesting comments
from procuring agency. Issuance of decision
under such circumstances is not premature or
anfair to part; requesting reconsideratlon
whilth states it expecind to receive copy of
agency response and hare fppoctunity to reply
thereto.

2. Where solicitation language does not require
submission of information conzerning preven-
tive maincencnce prior to award, bidder's
insertion of bid price in IFB for such main-
tenance constitutes an offer to provide the
reqguired maintenance and acceptanze of bid
results in binding obligation to perform in
accordance with <overnment's requ.ire.nents.

By letter of December 16, 1977, torage Technology
Corporation (8TC) requests a second reconsideration of
our decision, Storage Technology Cormoration, B-1380035,
October 3, 1977, 77-2 CPD 257, affirmed November 21,
1977, 77~2 CPD 388,

The decision dealt with a 3olicitation which required
the contractor to provide preventive maintenance on the
equipment it furnished to the Government under the con-
tract. The solicitation stated as follows:
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"0003 Maintenance for QUANTITY UNIT UNIT  AMCUNT
Items 0001 and 0002 PRICE
optinnal periods:

(1) Firot year 12 mno
(2) Second year l2 mo
(3) Third year 12 no
(4) Fourth year 12 me
(5) Fifth year 12 mo™

Item C of the schedule furnished specifications for
the two types of maintenance (on~call and preventive)
called for under Item 00C3. Ti.c protest concerned the
meaning tr be ascribed to the following segment of Item
CI

*Preventive Maintenance

The Contractor shall specify in writiny the
frequeacy, duration and quality of preventive
maintenance. The quality shall be comparable
to that provided by the Contractor for identi-
cal leased equipment.”

The solicitation reguired each bidder to bid both
the equipment items (Items 0001 and 0002) and the main-
tenance item (Item 0003} and warned that failure to
bid any of the items would render the bid nonresponsive.
Both STC and Telex Computer Products, inc. (Telex), the
low bidder, bid all three items as required. However,
unlike the protester, the low bidder dia not specify
in its bid the frequency, duration or the guality of
preventive maintenance i% n.imally provides. The pro-
tester argued that the failure to provide such infor-
mation rendered the bid nonresponsive, while the agency
argued that the information could be supplied by the
"Contractor" after the award was made. We agreed with




Vima
—

B~190035 3

vhe agency, noting that the Solicitation called for
vreventive maintenance “comparable to that provided
by the contractor for identical leased 1uxpment“
and included a liguidated damages clau.. in the
event the equzpmvnt was inoperative for a specified
period of tim'. We therefore concluded thst infor-
mation pertaxnzng to frequency, duration and quality
of preventive maintanance vass not a material condi-
tion of the concract and ccould be providad after the
award was made.

Our decision was affirmsd oh November 21, 1977.
STC requests this second reconsideration on the basis
that the affirming decision 9f November 21 was "pre-
mature” and dAid "not accord with adminisirative due
process® because it was r«:ndered before f1C responded
to the Telex reply to STC'3 dnitial reguest for recon-
sideration. As stated by STC:

"t % * on October 14, 1377 STC requested

* * * [reconsiderat? ‘onn]. On October 26,
1977, Telex filed its reply to the * * *
request * * » ., Rhile [SIC] was await-
ing the reply c¢f the [procuring agennyl,
in ordex that ic¢ could slmxltanvouslv
respond to the :epliesi of both the [,
cucing agency] and Telex, STC receivet
[the decision of Novembex 21] * * *.
other words, despite the fact that the
[agency] had not submitted it: reply mem-
orandum, and that STC had not responded to
the reply of Telex, and hud not received
the reply of the [alency], your Office ren-
.dered its decision of November 21, 1977."

STC misunderstand : the proredures followed by
this Office when recoasideration of a bid protest
decision is requested. A request for reconsideration
based on alleged errors of fact in the decision for
which reversal or modification is sought will normally
trigger a request for a response from the contracting
agency so that factual matters ¢can ! - resolved on the
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basis of a complete record containing "Loth sides of
the story." However, when it is alleged that a deci-
sion is ¢rroneous as a matter of law, and when our
preliminary review of the statements made in supnort
of the allegation do not lead us to that conclusioa,
we would see little need for an agency response. 1In
other words, we wcould not acormally reguest an agency
response whe~ it appears from the record in the case
and from the submission of the party requesting recon-
sideration that the prior decision is not legally
arronecus since that would unrecessarily dclay final
resolution of the matter and thus would be inconsist-
ent with a basic aim of our Bid Protest Procedures (4
C.F.R., Part 10)~-resolving bid protest disputes ar
expeditiously as possible.

In this case, STC's first request for recansidera-
tion alleged that we legally erred in concluding that
the Telex bid was responsive. However, we saw nothan
in S8TC's submission which led us to believe that the
prior decision was legally unsound. Consequently, we
did not request a response from the agency. Although
we did receive a response from Telex, the response was
unsolicited ~2nd appareitly was submitted after STC fur-
nished Telex a copy of the reconsideration request.

At no time during the approximately three weeks that
elapsed between receipt of the Telex responssz and issu-
ance ¢f our decision were we informed that STC desired
to submlt a response to the Telex :omments or that it
ancicipated receiving a copy of a :esponse from %he
contracting agency. Accordingly, w#e cannot agree that
issuance of our November 21 decis:ion was "premature" or
inconsistent withh any rz2asonable standards of fairness.

" aside from the procedural allegation discussed
above, STC's main poi-t seems to be that our ‘two prior
decisions never addre:used the central issue of whether,
in the absence from the Telex bid of the written state-
ment on the frequency, duration and guality of preven-
tive maintenance, Telex obligated itself to perform
any preventive maintenance. We think it is eminently
clear from our prior decision that v~ view the Telex
bid as obligating the firm to perfor the maintenance
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required by the tnlicitation. However, we will briefly
review the basic principles on which our decisions are
predicated.

A bid, to be accepted, must coustitute an unequiv-
ocal &nd unambiguous offer to furnish what the Govern-
ment says it wants on the terms and conditions the
Covernment sets forth, See, e q., 46 Comp. Gen. 434
(1966); Shnitzar, Government C.itract Bidding 237 et

a (1976). Generally, a sicned bid containing a
price will conscitute eurh an offer. See Nordam
Division of R. H. Siegfried, Inc., B~187031, Janvary 4,

Where, however, the Government's solicitation

Lequlzes a bidder to do more than enter a bid price

aid sign the bid, a bidder generally must comply with
the additional requirement. For example, where a solic~
itation refuires the submission of descrlptlve data so
that the Govarnment can determine exéctly what the bid~
der proposes to furnish, a bid submijtted without such
data will he rejected ar nonresponsive. 4G Comp. Gen.
132 (1960). The reason, of course, is that the data
is required to ke part of -the offer; acceptance of a
bid not accompanied by such data would not resuit in
the legal obligation to pecrform sought by the Govern-
ment.

On the other hand, the Government may require the
submission of data which is not intended to be a part
of the "bargain" between the Government and the bidder;
rather, in that situation, the data is requested for
informational purpowzs, such as for use in determining
bidder responsibility. See e.g., Cubic Wustern Data,
57 Comp. Gen. 17 (1977}, “77~2 CPD.279; 39 Comp. Gen.
655 (1960). Since the data in such a cas: has no beai=~
ing on a bidder's legal obligation to perform upon
acceptance of the bid, it is not legally required to
be a part of vhe bidder's offer, and the bidder's
failure to submit the data with the bid properly may
be waived or cured after bid opening.

We do not read the gquoted segr.nt of Item C of the
solicitation in this case as establ:ishing a requirement
for the submission of information which was to be a part
«f the resulting contract. The solicitation language




./

B-190035 6

itself did not provide that failure to submit the infor-
mation with the bid would preclude consideration of the
bid, see 36 Comp. Gen. 376 (1956), did not otherwise
require submissiun of the Item C information with the
bids,; and in f.ct did not require "bidders™ to submit
the information at all. Rathei, it called for the sub-
mission of written data by the "contractor" and thus,
as we Interpret it, established only a post-award con-
tractual reguirement for contract administration nur-
poses so that the agency would know what to expect

and hew often to expect it during the course of on-
geing operations. Accordingly, we think it is clear
that the procuring activity did net intend to evaluate
the "frequency, duration and quality of preventive
maintenance” in determining the awardee but rather, in
this formally advertised procurement, it merely sought
a low bid offering +o furnish equipment (Items 1 and

2) and maintenance on that equipment (Item 3).

We think that the solicitation was sufficiently
definite so as to give rise to & binding commitment
to furnish neressary maintenance upon acceptance of a
bid which did not contain the dsta mentioned in Item
C. The statement ii* Item C establishes a requiremant
“or a certain level cr quality ¢f maintenance. The
submission of a bid on Item 0003 represents nnt only
a bidder commitment to provide that level of mainte-
nance, but also a commitment to furnish maintenance
of whatever frequency and duration is required to
keep the equipment in the operating condition which
is satisfactory to the agency. Therefore, in accozd-
ance with our interpretation of this solicitation and
with the principles discussed above, we think that by
inserting prices next to line Item 0003, a bidder un-
equivocally offered to furnish the maintenance required
by the agency. Thus, the fact that one bidder did not
include information about preventive maintenance in
its bid did not in any way negate that bidder's offer
to furnish required maintenance. Accordingly, we can-
not agree with the protester that acceptance of the
Telex bid did not result in 2 legal obligation to
provide the maintenance required by the invitation.

For the foregoing reasons, the decision of October 3,

1977, is affirmed,
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